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FRANK A. CARDILLO, DEPUTY COMMR. VS. H. C. MOCKABEE J 

a In the District Court of the United States 

for the District of Columbia 

Equity No. 65674 

H. C. Mockabee, plaintiff 
vs. 

Frank A. Cardillo, Deputy Commissioner, District of Columbia 
Workmen’s Compensation Act, and William E. Fenner, de¬ 
fendants 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-entitled cause, to wit: 

1 Bill of complaint for injunction and other relief 

Filed October 15, 1937 

In the District Court of the United States for the District of 

Columbia 

Holding an Equity Court 
Equity No. 65674 

H. C. Mockabee, 925 Kenilworth Ave., N. E., Washington, D. C., 

plaintiff 


vs. 

Frank A. Cardillo, Deputy Commissioner, District of Columbia 
Workmen’s Compensation Act, 805 G Street, N. W., Washington, 
D. C., and William E. Fenner, 7003 Carmody Road, Seat Pleas¬ 
ant, Maryland, defendants 

The Bill of Complaint of H. C. Mockabee respectfully represents 
to this honorable court as follows: 

1. That the plaintiff, H. C. Mockabee, is a citizen of the United 
States and resident of the District of Columbia, engaged in the 
business of selling and dispensing gasoline in saicl District of Co¬ 
lumbia, and brings this action in his own right as will more fully 
hereinafter appear. 

2. That the defendant, Frank A. Cardillo, is a citizen of the 
United States and resident of the District of Columbia, and is 
sued as Deputy Commissioner of the United States Employees’ Com¬ 
pensation Commission, District of Columbia Workmen’s Compensa¬ 
tion Act, in charge of all matters and things having to deal with 

the aforesaid law in said District of Columbia; that the de- 
2 fendant, William E. Fenner, is a citizen of the United States 
and resident of the State of Maryland, and is sued in his own 
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behalf and as claimant on a certain claim for compensation filed with 
the said defendant, Frank A. Cardillo, as will more fully hereinafter 
appear. 

3. That the defendant, William E. Fenner, was in the business 
of installing, cleaning, and repairing, among other things, gasoline 
tanks and equipment, and had been in such business for a long 
period of years; that on infrequent occasions your plaintiff hired 
the said defendant to clean plaintiff's kerosene tank, and that on 
the date in question, namely, May 1, 1937, while the said Fenner 
was cleaning the kerosene tank of your plaintiff, he was injured by 
reason of an explosion. That prior to the time the said Fenner was 
engaged in cleaning said kerosene tank, he had been employed by 
various other persons and firms and had performed no services for 
or on behalf of your plaintiff; that the plaintiff employed persons 
in and about his said gasoline station and business, but he never 
carried the said William E. Fenner on his payroll as an employee or 
servant. 

4. That thereafter on, to wit, June 11, 1937, the said defendant, 
William E. Fenner, filed with the office of the Deputy Commis¬ 
sioner aforesaid his claim for compensation and alleged that he was 
in the employ of your said plaintiff, H. C. Mockabee, on the 1st 
day of May 1937, the date on which he received his injuries. 

5. That thereafter on, to wit, July 17, 1937, your plaintiff notified 
the office of the Deputy Commissioner that the aforesaid claim would 
be controverted and that compensation would not be paid by reason 
of the fact that the said William E. Fenner was not an employee or 

servant of your plaintiff but was, to the contrary, either an 

3 independent contractor or casual employee and that his said 

injuries were not compensable under the Act of Congress 

known as the District of Columbia Workmen’s Compensation Act. 

6. That thereafter on, to wit, September 21, 1937, a hearing was 
had before the aforesaid Deputy Commissioner, Frank A. Cardillo, 
at which hearing the plaintiff's only contention and the only issue 
was that said William E. Fenner was not an employee of said H. C. 
Mockabee at the time he received his injuries, and that said William 
E. Fenner was an independent contractor or casual employee. That 
on, to wit, October 6. 1937, the said Frank A. Cardillo, Deputy 
Commissioner aforesaid, filed his Findings of Fact and the award, 
a copy of which is appended to this Bill of Complaint as Exhibit A 
and prayed to be read as part hereof. 

7. Plaintiff avers that at the time of the injuries sustained by the 
said defendant, William E. Fenner, he was not an employee of 
your plaintiff. H. C. Mockabee, and that the status of employer and 
employee or master and servant did not exist and was not in force 
and effect at that time. Your plaintiff further avers that from the 
testimony at the hearing hereinbefore mentioned, it was shown that 
the said William E. Fenner conducted his own business, had his own 
stationery, and had been employed by many other persons prior to 
the date of his injuries. Plaintiff further states that, for this reason, 
the award of the said Frank A. Cardillo, Deputy Commissioner as 
aforesaid, was not consistent with, pursuant to or in accordance with, 
or under the authority of the aforesaid Act of Congress, or otherwise 
in accordance with law, and that the said defendant, Frank A. Car- 
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dillo, had no jurisdiction wherein he might properly make his said 
findings of fact and award. 

8. Your plaintiff avers that if the award of the said 

4 defendant, Frank A. Cardillo, Deputy Commissioner afore¬ 
said, is sustained, this plaintiff will be required to pay a large 

sum of money to the defendant, William E. Fenner, who, so your 
plaintiff is informed and believes, is not a person of means, and 
that if your plaintiff is compelled to make such payment he will be 
unable to recover such payment or any part thereof, and will thereby 
suffer irreparable loss and damage. 

Wherefore, the premises considered, plaintiff prays as follows: 

1. That a United States writ of subpoena issue out of this honorable 
court directed to each of the defendants named herein, commanding 
them to appear herein on a day certain and answer the exigencies of 
this Bill. 

2. That the Transcript of Proceedings before said Deputy Com¬ 
missioner be forwarded to this honorable court for review. 

3. That upon proper notice to the said defendants this honorable 
court issue a temporary injunction restraining and enjoining the de¬ 
fendant, Frank A. Cardillo, as Deputy Commissioner, from carrying 
into effect or attempting to carry into effect, either directly or indi¬ 
rectly, the Findings of Fact and award thereunder made by him and 
entered in the records of the Workmen’s Compensation Commission 
for the District of Columbia on October 6. 1937. 

4. That an order be entered herein staying any and all payments 
of money which the plaintiff is compelled to make under the terms 
of the award of the said defendant, Frank A. Cardillo, as Deputy 
Commissioner, dated October 6, 1937, until the final determination of 
this cause. 

5. That, upon final hearing of this cause, this honorable court 

5 issue a permanent injunction, forever restraining and enjoining 
the said defendant, Frank A. Cardillo, as Deputy Commissioner, 

from carrying into effect or attempting to carry into effect, either 
directly or indirectly, the Findings of Fact and award thereunder 
made by him and entered in the records of the Workmen’s Compensa¬ 
tion Commission for the District of Columbia on October 6, 1937, and 
forever restraining and enjoining any and all payments of money 
which the plaintiff is compelled to make to the defendant, William E. 
Fenner, or any other person, executor, administrator, or assign acting 
for him on his estate. 

6. That this court, upon a final hearing of this cause on its merits, 
enter a decree declaring the said order of the said defendant, Frank A. 
Cardillo, dated October 6, 1937, to be invalid and contrary to law 
and of no force and effect. 

7. For such other and further relief as the nature of the case may 
require and which to the court may seem just and proper. 

H. C. Mockabee. 


1 




I 


District of Columbia, ss: 

H. C. Mockabee, being first duly sworn, upon oath deposes and 
says that he has read the foregoing Bill of Complaint by him sub¬ 
scribed and knows the contents thereof; that the matters and things 
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therein set forth as upon his own personal knowledge are true and 
those based upon information and belief he verily believes to be true. 

H. C. Mockabee. 

6 Subscribed and sworn to before me this loth day of October, 
A. D. 1937. 

[seal! Roselyn B. Sussan, 

Notary Public , D. C. 

James A. O'Shea, 

John H. Burnett. 

Alfred Goldstein. 

Attorney a for Plaintiff. 

[Copy] 

Exhibit A 

United States Employees’ Compensation Commission, District of 
Columbia Compensation District 

Compensation Order Award of Compensation Case No. 8334-3 

In the Matter of the Claim for Compensation Under the District of 
Columbia Workmen’s Compensation Act 

William E. Fenner, claimant 
vs. 

H. C. Mockabee, uninsured employer 

Such investigation in respect to the above-entitled claim having 
been made as is considered necessary and a hearing having been duly 
held in conformity with law, the Deputy Commissioner makes the 
following 

FINDING OF FACT 

That on the 1st day of May 1937, the claimant above named was 
in the employ of the employer above named, whose address is 1371 
East Capitol Street, Washington. District of Columbia; that the em¬ 
ployer was subject to the provisions of an Act of Congress approved 
May 17,1928, entitled “An Act to provide compensation for disability 
or death resulting from injury to employees in certain emplov- 

7 ments in the District of Columbia, and for other purposes ’; 
that the employer above named failed to comply with the pro¬ 
visions of the said Act by securing the payment of compensation to his 
employees as required by Section 32 of the Act, and therefore is person¬ 
ally liable for the payment of compensation; that on the said date the 
claimant herein was performing service for the employer as a tank 
cleaner at one of the two gasoline filling stations owned and operated 
by the said employer; that while engaged in cleaning a kerosene tank 
of accumulated mud and water with the aid of a droplight, he sus¬ 
tained personal injuries resulting in his disability when an explosion 
occurred in the tank causing first, second, and third degree burns 
and abrasions of the arms, legs, chest, back, and face, and fracture of 
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the left ilium; that written notice of injury was not given within 
thirty days, but that the employer had knowledge of the injury and 
has not been prejudiced by the lack of such written notice; that the 
annual earnings of the claimant herein at the time of his injury 
amounted to the sum of $1,100; that the employer furnished the claim¬ 
ant with medical treatment; that the claimant is a tank and pump 
mechanic by trade; that the first time he performed work for the said 
employer was in the year 1931 when he installed a gas station; that 
he was thereafter frequently summoned by the employer to perform 
similar jobs including the cleaning and repair of tanks and pumps; 
that such cleaning and repair work and other jobs performed by the 
claimant for the employer were regularly required for the normal 
and proper maintenance and operation of the gasoline filling sta¬ 
tion; that the claimant was not paid a specified sum for the work 
performed on any job except for the first one which was the installa¬ 
tion of the gasoline station; that lie thereafter worked by the 

8 hour at the rate of fifty cents per hour and was only paid for 
the number of hours worked; that the particular job on which 

the injury occurred began April 30, 1937; that for several days prior 
thereto the claimant was working on a water pump at the employer’s 
residence in Maryland; that on April 29, 1937, the employer in¬ 
structed him not to go to Maryland the following morning, but to 
report to the filling station to clean out the kerosene tank which had 
sprung a leak; that on the morning of April 30, 1937, the claimant 
began working on the tank; that after digging around the manhole, 
water was discovered in the tank; that the employer thereupon told 
the claimant to stop working there and to return to the job in Mary¬ 
land ; that he thereafter directed the claimant to again report to the gas 
station on the morning of May 1, 1937; that in the performance of 
this work the employer provided the claimant with an assistant, one 
of the filling station employees; that the said assistant received in¬ 
structions from the employer as to what he was to do in connection 
with the cleaning of the tank; that the employer furnished all the 
materials for the job; that the claimant’s time was checked and kept 
by the employer and that he was paid fifty cents per hour for the 
number of hours which he worked; that he averaged eight hours per 
day and four hours on Saturday; that if the work had not been 
properly done the claimant would have been paid off and discharged 
by the employer; that the work performed by the claimant was in the 
usual course of the employer’s business and the proper operation of 
the gas filling station, and that it was not casual; that the claimant 
attempted to perform some light work about the middle of September 
1937, but was unable to continue due to the injury sustained; that 
as the result of the said injury the claimant was wholly 

9 disabled from May 1, 1937, to September 21. 1937, inclusive, 
and he is entitled to 20 4/7 weeks’ compensation at $14.10 per 

week for such temporary total disability; that the claimant is now 
able to resume his usual work and that there is no remaining serious 
facial disfigurement; that the employer has paid nothing to the 
claimant as compensation. 

Upon the foregoing findings of fact, the Deputy Commissioner 
makes the following award. 
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That the employer. H. C. Mockabee. shall pay to the claimant com¬ 
pensation as follows: 20 4/7 weeks at $14.10 per week for temporary 
total disability from May 1, 1937, to September 21, 1937, inclusive, 
in the sum of $290.06, which amount is payable forthwith. 

A fee for legal services rendered the claimant in connection with 
this case is approved in the amount of $60.00 in favor of Attorney 
James A. Willey, same to be a lien upon and deducted from the 
payment of this award. 

Given under my hand at Washington, D. C., this fifth day of 
October 1937. 

(Sgd.) Frank A. Cardtllo, 

Deputy Commissioner, 
District of Columbia, Compensation District. 

PROOF OF SERVICE 

I hereby certify that a copy of the foregoing compensation order 
was sent by registered mail to the claimant, the employer, the attor¬ 
ney for the claimant, and the attorney for the respondent at the last 
known address of each as follows: 

914 Name Address 

Mr. William E. Fenner, 7003 Carmody Road. Seat Pleasant, Maryland. 
Mr. H. C. Mockabee, 1371 East Capitol Street. Washington, D. C. 

Mr. James A. Willey, 813 Woodward Bldg., Washington. D. C. 

Mr. Alfred Goldstein, Stewart Bldg., 402 6th Street, X. W., Wash¬ 
ington, D. C. 

(Sgd.) Frank A. Cardillo, 

Deputy Commissioner. 

Mailed October 5, 1937. 

10 Plaintiff's Exhibit B 


Filed November 18, 1937 

United States Employees’ Compensation Commission for the District 

of Columbia 

Before Honorable Frank A. Cardillo, Deputy Commissioner for the 

District of Columbia 

No. 8334-3 

"William E. Fenner, claimant 
vs. 

H. C. Mockabee, employer 
No coverage 

Transcript of testimony at hearing 

******* 

Pursuant to notice, this matter was heard before Honorable Frank 
A. Cardillo, Deputy Commissioner, United States Employees’ Com- 
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pensation Commission at Washington, D. C., on the 21st day of Sep¬ 
tember 1937, at 10 o’clock a. m. 

Appearances: James A. Willey, Esquire, on behalf of the claimant; 
Alfred Goldstein, Esquire, and James A. O’Shea, Esquire, on behalf 
of the respondent. 

11 The Deputy Commissioner. The hearing in this case is upon 
application of the claimant, William E. Fenner, who has filed 

a claim for compensation, alleging that on May 1, 1937, while em¬ 
ployed as a pump and tank mechanic for H. C. Mockabee, the nature 
of whose business is gasoline station operation in the District of 
Columbia, lie sustained injuries when an explosion occurred when he 
was cleaning a kerosene tank. He claims that he sustained exten¬ 
sive burns of the face, limbs, and body, with a possible fracture of 
the left ilium and possible internal injuries. 

The claim, according to the papers on file, has been controverted 
by the employer, who at the time of injury was without insurance, 
on the ground that the injured was an independent contractor and 
not an employee. 

Mr. Willey, will you please elucidate a little with respect to the 
nature of the injury for which you are claiming compensation? 

Mr. Goldstein. First, Mr. Deputy Commissioner, may we have a 
rule as to the witnesses ? 

The Deputy Commissioner. Yes; we shall exclude all of the wit¬ 
nesses except the claimant and the respondent. Everybody else will 
please wait in the next room until he is called. If there are any 
medical witnesses, they may remain. 

(The witnesses were excluded from the hearing room.) 

Mr. Willey. I think that we can narrow the issue in this 

12 case merely to the question of whether or not the man was an 
employee or an independent contractor; is that correct? 

Mr. Goldstein. I think so; with this amendment, Mr. Willey: 
that he was either an independent contractor or a casual employee. 

Mr. Willey. I think there is very little doubt about the injury or 
the fact that it happened. It is not denied. Mr. Mockabee, I think, 
will agree that the injury happened on May 1 while Mr. Fenner was 
cleaning out the kerosene tank; that Mr. Fenner was injured and 
was taken to Galliimer Hospital by Mr. Mockabee; and that Mr. 
Mockabee furnished, I believe, two nurses during the time Mr. Fen¬ 
ner was in the hospital. 

The Deputy Commissioner. Will the nature and extent of the 
injuries be admitted? What about the fracture of the left hip? 

Mr. Willey. The left hip was fractured. 

Doctor Stebbing. The left ilium, not the femur. 

The Deputy Commissioner. Doctor Stebbing will testify later, I 
presume. 

Mr. Willey. Yes. There were also first, second, and third degree 
burns to the body and the limbs, and burns on the face, as well. I 
do not believe there were any permanent scars on the face, but there 
are some on the body. 

The Deputy Commissioner. Will all of these facts be admitted, 
Mr. Goldstein ? 

Mr. Goldstein. We admit all of those facts. 

92230—3; 


13 
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The Deputy Commissioner. So, the only point to be determined is 
whether or not the injured was an employee at the time of the injury 
or was an independent contractor? 

Mr. Goldstein. Or a casual employee. 

The Deputy Commissioner. Or a casual employee; yes. 

Mr. Willey. Mr. Fenner, please take the stand. 

Thereupon William E. Fenner the claimant herein, was called as 
a witness in his own behalf, and being then and there duly sworn by 
the Deputy Commissioner, assumed the witness stand ana, upon ex¬ 
amination, testified as follows: 

Direct examination by Mr. Willey: 

Q. Your name is William E. Fenner? 

A. Yes. 

Q. Mr. Fenner, when did you first start working for Mr. Mockabee? 

A. First? When I first started working for him in 1932. 

Q. 1932? 

A. Yes, sir. 

Q. From that time until May 1,1937, you from time to time worked 
for him, did you ? 

A. Yes, sir. 

14 Q. What type of work did you do ? 

A. I did tank and pump work, concrete work, electric work, 
carpenter work, digging trenches. 

Q. During that time under what agreement did you work for Mr. 
Mockabee ? 

A. Fifty cents an hour. 

Q. Did you ever contract on any job- 

A. (Interposing). Yes, sir. 

Mr. Goldstein. I do not want to be captious, but it seems to me 
that counsel is leading the witness. 

The Deputy Commissioner. Try not to lead the witness. I will 
draw the conclusions; you get the facts. 

By Mr. Willey: 

Q. What were your agreements with Mr. Mockabee from time to 
time as to the type of work to be done or how you were to be paid for 
the work? 

A. When I first started to work for Mr. Mockabee, I put in a sta¬ 
tion for him. Then, after the station, I did his repairs. Whenever 
he had any repair work to do, he would call me in, and on either one 
of those stations there his employee or the son would check the time 
when I arrived to start the work and when I left. When this job 
was done at this work I was working at, I took this time slip down 
to him, and he would pay me off according to the number of hours 
I had made. 

Q. When did this job of May 1, on which you were in- 

15 jured, start? 

A. It started Thursday. It started on a Thursday morning. 

Q. The 1st of May was on what day ? 

A. Saturday. 

Q. Saturday? 

A. Yes. sir. 
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Q. Then, you went to work on the Thursday before that; is that it? 

A. First I was working down in Maryland for him at his summer 
home. Then, when he had trouble up there with water in this tank, 
he came up to my house and told me not to go to Maryland; to come 
down to this station; that he was having trouble down there with 
getting water in the tank. 

So, I went down Thursday morning and looked down this tank, 
and there was so much water—surface water—over the top of the 
tank, we couldn’t get to the manhole. So, he advised me to leave it 
go and go back to Maryland on Friday, which I did. Friday night 
I met him at his station- 

Q. (Interposing.) You said there was water over the tank and you 
could not get to it. What did he say then ? 

A. He said to let it go until the water went down. He told me to 
go back to Maryland on a Friday. I went back on a Friday. 

Q. It was Thursday you had looked at it ? 

16 A. I started on this tank—I had worked in Maryland Thurs¬ 
day. Friday I met him at his station around ten o’clock. 

Q. What did you do in Maryland ? 

A. I were putting in some water system down there—electric pump 
and some plumbing work. 

Q. Mr. Mockabee’s own place ? 

A. Property; yes, sir. 

Q. When you came back it was Friday, and you worked in Mary¬ 
land ? 

A. That is right. 

By the Deputy Commissioner: 

Q. It was April 30; is that correct ? 

A. I disremember the date. It was on a Friday; I know that. It 
was the day before I got hurt. 

By Mr. Willey: 

Q. What happened on Saturday? 

A. Saturday morning—Friday night I went to his station and 
met him out there. 

Q. After you came back from Maryland ? 

A. That is right. We looked, and this water had gone down. 

He told me—lie says, “Bill, we want to get on this in the morning 
and get this thing cleared up, because I want to put the kerosene back 
into this tank.” 

So, Saturday morning I went down and started to work 

17 on this tank. 

On Thursday, when you went down to look at that tank, did 
you have to dig underground to get to it ? 

A. Yes, sir. 

Q. You actually dug down to the tank? 

A. Dug down to the tank in mud and water. 

Q. Then, on Saturday you came back? 

A. Came back; yes, sir. One of his employees was helping me on 
this work, and I had trouble with the electric motor down in Maryland 
on the water pump, and I took it to Sears, Roebuck to see what the 
trouble was we had, and brought it back to this station where I was 
working and left it in his truck, and got out of his truck and went over 
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there and helped his employee get this manhole plate off, and cleaned 
the dirt around it, and mud. Then I put a rope across a board, and 
he gave me a drop-light cord—his son did—with an electric light bulb 
on it, attached that to the pump, and I went in the tank and was clean¬ 
ing in the tank when the explosion took place. 

Q. Whose truck did you use to go to bears, Roebuck? 

A. Mockabee’s. 

Q. You took what? 

A. Electric motor. 

Q. Whose was that ? 

A. Mockabee’s. 

18 Q. You took that from his place in Maryland? 

A. Yes. 

Q. How long had you been working in Maryland ? 

A. I started, I think it was, on a Monday. 

Q. Prior to this Saturday? 

A. Yes. 

Q. Immediately prior to this Saturday? 

A. Yes. 

Q. When you started down there, was anything said as to how you 
were to be paid ? 

A. No, sir; I was under the impression I was getting paid the same 
as I was always getting paid. 

Mr. Goldstein. We move that his impressions go out. 

The Deputy Commissioner. The motion is denied. 

Mr. Goldstein. Exception. 

By Mr. W illey : 

Q. Nothing whatsoever was said as to how or when you were to be 
paid ? 

A. No, sir. 

Q. Did you receive anything whatsoever for that week’s work? 
You worked how many days in that week ? 

A. I worked Monday, Tuesday- 

Q. (Interposing.) Where did you work on Monday and Tuesday? 
A. In Maryland. 

19 Q. And Wednesday? 

A. Wednesday I did not work; it rained. 

Q. Thursday? 

A. I worked until ten-thirty Thursday morning, when he came out 
there. 

Q. To the station here in town? 

A. Yes, sir. 

Q. Finally you went back to Maryland? 

A. Yes. 

Q. On Saturday, of course, you came up here ? 

A. Yes, sir. 

Q. It was your understanding that you were to receive fifty cents 
an hour for this work ? 

A. When I first started working for Mr. Mockabee by the hour, that 
was our agreement, and there was never anything more said about 
any change in pay or agreement at all—nothing written. He never 
asked me what I will charge for this job or how I would work it. 
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When I went to work, I was under the impression I was getting fifty ! 
cents an hour, like it was when we started. 

Q. Did Mr. Mockabee keep a record of your time? 

A. I don’t know anything about that. I couldn’t swear to that. 

Q. Did you report to anyone when you went over there ? 

A. When I drive up to his station, either one of his | 
20 employees would ask me, or his son would look at the clock and 
say, “You started such and such a time,” and when I left, “You 
quit such and such a time.” 

When I was working at his son’s station, he would do the same i 
thing. My time was kept on a piece of paper, with the amount of | 
hours on it. 

Q. W as Mr. Mockabee present during the time you were doing this 
work ? 

A. Doing what work? 

Q. Any of it. 

A. Yes, sir. 

Q. Was he down in Maryland with you? 

A. Yes, sir. 

Q. Did he direct you as to what was to be done ? 

A "\T • 

. Yes. sir. 

Q. What about when you came up to Washington? Was he present 
here ? 

A. Yes. sir; he was present there. He was present when the accident 
happened. 

Q. Did he give you any instructions? 

Mr. Goldstein. Mr. Commissioner, does it not seem better that we 
should have what was said ? 

“Did he give you any instructions?” is calling for a conclusion. 

The Deputy Commissioner. I agree with you. Let us find 
21 out what conversation was had between the claimant and Mr. 
Mockabee. 

By Mr. Willey: 

Q. Can you recall any conversation that was had between you and 
Mr. Mockabee during the course of the time you were cleaning this 
tank? 

A. Yes, sir. 

Q. What was it ? 

A. Mr. Mockabee came up and looked down the hole where I were. 

I came back to him and was raising my head, talking to him, and he 
asked me how long before I would be free, and I told him about an 
hour, a couple of hours, and he said he would get ready and get some 
kerosene to put in the tank that afternoon. 

Q. Was there any other conversation? 

A. No, sir; not as I remember. ^ ! 

Q. When you were in Maryland with him, can you recall any con¬ 
versation which you had with Mr. Mockabee ? That is, can you recall 
any conversation j’ou had with Mr. Mockabee which was in the nature 
of instructions from Mr. Mockabee to you ? 

Mr. Goldstein. That is the same thing again. 

Mr. Willey. I know; but, after all, you cannot expect a man to 
remember all the conversations he had during the whole week. 
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Mr. Goldstein. As a lawyer, Mr. Willey, you know that 

22 unless he has exhausted his recollection, you may not just put 
words into his mouth. 

By the Deputt Commissioner: 

Q. Mr. Fenner, with respect to your employment—with respect to 
the work you were doing—tell us all that you can remember with re¬ 
gard to the conversations you had with Mr. Mockabee. 

A. Well, Mr. Mockabee only came down instructing me how to 
do this work; that was all. 

Q. What did he tell you to do? Give us all the details. 

A. He came and showed me where he wanted his wash basins put 
in his bathroom, where he wanted his kitchen sink put, and where he 
wanted a cess tank put out in the yard. 

By Mr. Willey: 

Q. Did he tell you how to do that? 

A. Sir? 

Q. Did he tell you how to do that? 

A. Why, I knew how to do it. 

Q. Did he tell you when to start and when to stop work? 

A. When to stop? 

Q. When to start or when to stop ? 

A. No, sir; he would just tell me the days to go down there, and 
then we would work down there, then, and then come back. 

Q. He was with you, was he not? 

23 A. Not all the time, no, sir. He didn't stay there all the 
time. 

Q. He was down there part of the time ? 

A. Yes, sir. 

Q. Did he take you down there? 

A. No, sir; his truck taken me down there. 

Q. You went down in his truck? 

A. Yes, sir. 

Q. Who drove? 

A. His employee. 

Q. Who was that? 

A. Mr. King. 

Q. Was Mr. King working down there in Maryland with you? 
A. Yes, sir. 

Q. Was Mr. Mockabee there at the time you stopped work on any 
day? 

A. One day he was. 

Q. Did he tell you when to stop work? 

A. No, sir. He came and asked me, “When were you going to 
knock off ?” and I told him I thought we would work a little while, 
so we got another piece of pipe, and I fitted that up, so we taken 
some tubes, and we put them on our back and put them on the truck 
and carried them home, and we left that there. 

Q. Did Mr. Mockabee help to do any of this work? 

24 A. Help to do any of it? Why, yes, sir; he helped us place 
the sink in the kitchen. 

Q. He worked along with you? 

A. On that one particular job there; yes, sir. 
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Mr. Goldstein. This was all done in Maryland, Mr. Commissioner, 
I take it. 

Mr. Willey. Yes. 

By Mr. Willey: 

Q. Mr. Fenner, what is your line of work? 

A. Tank and pump mechanic. 

Q. You have been working in that line for how long? 

A. Fifteen years. 

Q. Do you have any regular employment? 

A. No, sir. 

Q. What is.your usual salary? 

A. Well, it averages thirty, thirty-five dollars a week. 

Mr. Goldstein. Mr. Commissioner, may this go in over our ob¬ 
jection and exception? 

The Deputy Commissioner. It may go in. I do not know whether 
it will be material or not, or whether it will help me much in de¬ 
ciding the case; however, I will permit it to go into the record. 

By Mr. Willey: 

Q. Can you tell me of some other people for whom you have done 
this type of work? 

25 A. Yes. 

Q. Who? 

A. Mr. Jack Homes. 

Q. Under what arrangements did you work for Mr. Homes? 

A. I have worked for Mr. Homes—contract work—and I have 
worked for Mr. Homes by the hour. When I worked for Mr. Homes 
by contract, we had a contract agreement, signed, that I was to do 
this work for so much money. 

Q. Was it a written agreement? 

A. Yes. 

Q. A lump sum contract for the whole job? 

A. Yes, sir. 

Q. You said you also worked for him by the hour? 

A. Yes; and then he called up and had some small repair jobs, 
such as Mr. Mockabee’s was, and he said, “Fenner, you go ahead and 
do that by the hour; I don’t know just how long it will take you.” 

Q. Did you work for other people? 

A. Yes, sir. 

Q. Who else ? 

A. Well, I have done some work for Mr. Cohen. 

Q. For anybody else? 

A. I have worked for Sherwood Brothers on salary and contract 
work. 

Q. For anybody else? 

26 A. I worked for-the Texas Oil Company. That was all con¬ 
tract work. 

Q. For anybody else? 

A. Well, it is a good many of them. 

Q. Did you work for F. P. May ? 

A. I worked for F. P. May on salary, so much per hour. I worked 
for F. P. May. When I got off from F. P. May, I came to work for 
Mr. Mockabee. 
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Q. You worked for them by the hour? 

A. Yes. 

Q. What kind of work did you do for them? 

A. Tank and pump work. 

Q. How much did you make? 

A. Sixty cents an hour. 

Q. How often did you work for them? 

A. Just whenever they had more work than their crews could do— 
their regular men could do—why, they would ask me to come over 
and help them out. Sometimes it would be three weeks, sometimes 
a week, two or three days—something like that. 

Q. Extra work? 

A. Yes, sir. 

Q. How about Sherwood Brothers? 

A. Sherwood Brothers—I worked for them on salary, and I would 
work for them contract work. 

27 Q. When you worked for them on salary how much did you 
make ? 

A. I think I made a hundred dollars a month. 

Q. Straight salary? 

A. Yes, sir. 

Q. Did you work for anybody else on an hourly or a salary basis? 
A. No, sir. 

Q. Did you have a written contract with Mr. Mockabee ? 

A. No, sir. 

Q. Never? 

A. No, sir. 

Q. Did you ever have any oral or verbal contract with Mr. Mocka¬ 
bee as to lump sum amounts for the jobs to be done? 

A. No. sir; Mr. Mockabee always furnished material for whatever 
work I was doing, and my labor was so much an hour. That is the 
way I got paid. 

Q. You say Mr. Mockabee furnished material for your jobs? 

A. Yes, sir. 

Q. What materials did he furnish? 

A. Well, whatever was needed. 

Q. Did you furnish any material ? 

A. No, sir. 

Q. Was there much material needed on a job such as this. 

2S A. No. sir. 

Q. How about scaffolding? 

A. How about what? 

Q. Scaffolding: that is, boards, and so forth. 

A. Well, we didn’t need any boards. 

Q. You told us that you had a board and ran your light over it. 
A. This was just a board laying over this hole—this tank. 

Q. Whose was that? 

A. Mr. Mockabee’s. 

Q. Whose light was it? 

A. Mr. Mockabee’s. 

Q. Whose bucket was it? 

A. Mr. Mockabee’s. 

Q. Were any of your materials used? 



FRANK A. CARDILLO, DEPUTY COMMR. VS. H. C. MOCKABEE 

A. One piece of rope that I let myself down the tank with. Mri 
Mockabee had rope there, but it wasn’t strong enough to hold me, 
so I got a piece of rope that would let my weight down that tank. 

Q. You said you had used Mr. Mockabee’s truck; is that right? 

A. I used it to go to Sears, Roebuck to take that motor; yes, sir; 
with the authority from his son. 

Q. Working for F. P. May at sixty cents an hour, howl 

29 much would you make a week ? 

A. Well, it just depends. 

Q. How many hours a day did you average? 

A. Eight, and a half day—four hours—on Saturday. Sometimes 
it would be eight, sometimes nine, and I have worked sometimes 
until ten or eleven o’clock at night on jobs to finish up. 

Q. Then, you would average about how much a week? 

A. Well, if I worked overtime, my time would run around thirty | 
or thirty-five dollars; something like that. 

Q. Did you ever work any full weeks for Mr. Mockabee? 

A. Yes, sir; I worked full weeks. I worked around fifty-five 
hours. 

Q. How much did you make? 

A. Well, he gave me $27.50. 

Q. Did you receive any money from Mr. Mockabee for this last ! 
job you did, the one on which you were injured? 

A. My family did; I didn’t. 

Q. How much did your family get? I 

A. Twenty dollars. 

Q. That represented what? 

A. What I had did that week. I 

Q. That was forty hours; is that correct? 

A. Well, somewhere in that neighborhood. 

Q. Did you keep a record of that time? 

30 A. No, sir. \ 

Q. You left that up to Mr. Mockabee? j 

A. Yes, sir. | 

Q. Can you tell us what happened after the explosion occurred? 

A. What happened after that? 

Q. From the time of the explosion. 

A. No, sir. All I remember, that I came to—I was unconscious. 

I came to before I hit the ground. I tried to catch myself, and Mr. 
Mockabee came to me and picked me up and put me in his car and 
took me to Gallinger Hospital. 

Q. How long were you at Gallinger Hospital ? 

A. Twenty-nine days. 

Q. Can you tell us the extent of your injuries? 

A. What do you mean ? 

Q. Can you tell us where you were hurt? 

A. I had a fractured hip [indicating]. 

The Deputy Commissioner. The claimant is indicating the left hip. 
The Witness. Yes, sir. 

By Mr. Willey: | 

Q. Where else. 

A. I was burned from my left knee all the way up the front, and 
then across from my nips all the way up my back, and back and 

92250—38-3 
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31 front on this right hip, both arms from my elbows down— 
both of them—and all over my face. 

Q. Have you been able to work since then ? 

A. I have tried to work, but I am not able to work; I am not 
strong: enough to work. 

Q. Have you had any medical attention since then ? 

A. No, sir. 

Q. Did you ever go back to the hospital ? 

^ Yes sir* 

Q. Wili you tell us about that? 

A. I went back and talked to Mr. Bocock, at the hospital. The 
understanding was that Mr. Mockabee was to furnish me medical 
attention—doctor’s care—until this case was settled. 

Mr. O’Shea. That is objectionable, it seems to us; he should just 
state the conversation. 

The Deputy Commissioner. We are not concerned with those things. 
I am concerned only with the facts; conclusions I will not consider 
at all. 

By Mr. Willey: 

Q. How many times did you go back to the hospital ? 

A. Twice. 

Q. The first time you went back was how long after you had been 
out? 

A. As near as I can remember, I think it was two or three weeks 
after I came out of the hospital. 

32 Q. Why did you go back? 

A. Well, the doctors over there asked me—told me to come 

back. 

Q. They told you to come back? 

A. Yes, sir. 

Q. What happened when you went back? 

A. I went back, and I stayed there in the waiting room and waited, 
and he came down, and he looked at me, and he talked to me, and he 
said, “There ain’t anythin" we can do for you. This is a compensa¬ 
tion case, and there is nothing we can do for you.” 

Q. They would not examine you? 

A. No, sir. 

Q. So, you left? 

A. Yes, sir. 

Q. Did you go back again? 

A. Yes, sir. 

Q. Whom did you see when you went back again ? 

A. Mr. Bocock. 

Q. Did he examine you? 

A. No, sir. 

Q. Did anyone examine you? 

A. No, sir. He only sat at his desk and asked me to walk up and 
down the floor in front of him, and I did that. 

Q. You have not been back to work since then ? 

33 A. Well, I have tried to do a little work in the neighborhood 
where I am living at, but I work a couple of hours, and then I 

have to stop; I am not able to continue. 
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Q. How long ago was it when you started that ? 

A. About ten days ago. 

Q. Up to that time you had done nothing? 

A. Nothing. 

Q. How long were you confined to bed after you got home? You 
said you were in the hospital twenty-one days. 

A. Twenty-nine days. I was in bed—well, I should say, around 
ten days after I came home. 

Q. Then you walked with a cane for how long? 

A. Well, I walked with a cane and crutch for practically two 
months. 

Q. You have tried to work since then, you say, and have been un¬ 
able to do so ? 

A. Yes, sir. 

Mr. Willey. I think that is all. 

The Deputy Commissioner. You may cross-examine. 

Cross-examination by Air. Goldstein : 

Q. Mr. Fenner, the particular place where the explosion took place 
is a gasoline station, is it not ? 

A. Yes, sir. 

Q. It is located where? 

34 A. I think the number is 925 Kenilworth Avenue northeast. 
Q. At that station there are various oil pumps for the dis¬ 
pensing and selling of gasoline and oil ? 

A. Yes, sir. 

Q. Mr. Moekabee has employees there who dispense the gasoline 
and oil from the pumps? 

A. Yes. 

Q. And also repair cars ? 

A. I don’t know anything about repairing cars. 

Q. At any rate, you, of course, never dispensed any gasoline to any 
purchaser of gasoline from Moekabee, did you ? 

A. No, sir. 

Q. You never sold any oil at his place of business ? 

A. No, sir. 

Q. I he only things you ever did for Mr. Moekabee were, from time 
to time, odd jobs, for which he would call upon you or you would call 
upon him? 

A. Yes. 

Q. As to this last job about which we are inquiring—the one on 
which the explosion took place—the first time you saw Mr. Moekabee 
was on Monday of that week? 

A. I just can’t really—the first time I saw him? 

Q. I mean with respect to doing this work, it was what day? 

35 A. Well, I just can’t really remember; no, sir. I have seen 
Mr. Moekabee three or four times a week down at his other 

station. 

Q. I am talking about your doing this particular job. When was 
it started ? 

A. This job started—it was on a Wednesday night he came to my 
home. 

Q. He went to your house ? 

A. Yes, sir. 
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Q. He said that he had a job for you? 

A. That he had trouble in his tank at Kenilworth Avenue, and 
he came down. 

Q. He wanted you to repair it? 

A. Yes. 

Q. Did he tell you what the trouble was? 

A. He said water was in the tank. 

Q. Did he tell you at that time how long he thought the job would 
take? 

A. No. 

Q. Did you tell him? 

A. No, sir. 

Q. Did you go to look at the job? 

A. I went down and went to work at it. 

Q. When you went to work, was there any discussion as to how 
long it would take? 

36 A. No. sir. 

Q. Did you know in your own mind approximately how long 
it would take ? 

A. No, sir; I didn’t know. 

Q. You could not tell whether it would take a day or a week? 

A. No, sir; or maybe a month. 

Q. But you knew that at the completion of the job you were finished 
and that you were to be paid; is that right ? 

A. Yes, sir. 

Q. Prior to doing this particular job, when was the last time—prior 
to it, now—that you did any work for Mr. Mockabee outside of this 
Maryland job? 

A. Well, I can’t remember that. 

Q. Was it a month before ? 

A. No, sir; it was longer than that. 

Q. Was it six months before? 

A. No, sir. It was less than six months, but I can’t remember the 
date. I never kept any dates when I worked for him. 

Q. Where was it that you did the job? 

A. The last job I did for him before this one was down on New 
Jersey Avenue. 

Q. What was that work ? 

A. I think I helped him do something to a motor down there 

37 on one of his pumps. 

Q. That was a part-time job? 

A. I never got anything for doing that. 

Q. That was something you did gratis? 

A. Yes. 

Q. How long did that take ? 

A. I don’t know; fifteen or twenty minutes. I happened to be 
there. 

Q. I am talking about a job for which you got paid. When was 
the last time you worked for Mr. Mockabee on anything? 

A. Well, I can’t really remember the dates. 

Q. Was it a vear before? 

A. No, no; less than a year. 

Q. Was it longer than six months and less than a year? 
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A. I think it must have been around—let me see; wait a minute. 

I moved a pump down there for Mr. Mockabee, but I just don’t remem¬ 
ber the date when it was done, but I know it was less than six months. 

Q. Less than six months? 

A. Yes. 

Q. How long a job was that? 

A. Well, it was—I don’t know, sir; it was pieces of days. 

Q. Did you get paid by the hour for that ? 

A. Yes, sir. 

38 Q. Fifty cents an hour? 

A. Yes, sir. 

Q. Mr. Mockabee paid you ? 

A. Yes. 

Q. Where was that ? 

A. New Jersey Avenue and M Street. 

Q. That is also a gasoline station ? 

A. Yes. 

Q. You are an expert on installing gasoline stations and pumps? 

A. I don’t know as I am expert, but I can do it. 

Q. That is your business, is it not ? 

A. Yes. 

Q. During the period of six months between the time you worked 
on the New Jersey Avenue job and the time of the particular job on 
which you were injured, for whom did you work and where? 

A. Well, I worked for the Washington Terminal over here. I 
wasn’t working tank and pump work. 

Q. You did some other work ? 

A. Yes. 

Q. How long ago was that ? 

A. That was in February. 

Q. This year, the same year in which you were injured? 

A. Yes, sir. 

39 Q. How did you get paid for that? By the hour or the 
job? 

A. They worked me over there by the month, I think. I got so 
much a month. 

Q. How long did you work over there ? 

A. About a month. 

Q. Where was your next job? 

A. With the Gulf Refining Company. 

Q. What did you do for them ? 

A. I did—I repaired some pumps for them. 

Q. How long were you with them ? 

A. I was over there about three weeks; something of that kind. 

Q. Did you have a contract for that job? 

A. No, sir. 

Q. Were you paid by the hour? 

A. I was working on a monthly basis—a hundred dollars a month. 

Q. You worked three months there? 

A. No. 

Q. About three weeks? 

A. Yes, sir. 

Q. What was your next job? 
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A. I think my next job was with F. P. May, if I am not 
mistaken. 

40 Q. That was the last job you had before you went to work 
for Mr. Mockabee? 

A. Yes, sir. 

Q. How lon<; were you there? 

A. I had been over there about a week, and Mr. Mockabee came 
to me and told me he wanted me to go and do this work down in 
Maryland. 

Q. The May job, you say, you were working on when you were 
approached by Mr. Mockabee? 

A. Mr. May called Mr. Mockabee up—May’s representative did. 
Mr. Mockabee came up to my house and told me to go over to see 
Mr. Bolde. that he had some work for me to do. 

Q. Mr. Mockabee sent you over to F. P. May and told you they 
had work for you? 

A. Yes. 

Q. Did you go over to see the man to whom he sent you ? 

A. Yes. 

Q. He gave you work? 

A. Yes. 

Q. What kind of work was it, and how was it arranged ? 

A. I had worked for them before on the basis of sixty cents an 
hour. 

Q. They paid you that way? 

A. Yes. sir. 

Q. You worked until the job was completed? 

41 A. No, sir; I did not. 

Q. I say, ordinarily you would have? 

A. No, sir. I got off from that job. 

Q. I know you did on that occasion, but on prior occasions you 
worked until the job was completed, and you were paid by the hour? 
A. Yes. 

Q. Did you keep a record of your hours? 

A. No. sir; they kept a record of them. 

Q. You just went to work? 

A. Yes; I went to work such and such a time and stopped work 
such and such a time. 

Q. You knew what time you went to work and when you gofc 
through ? 

A. No, sir; because sometimes they came to me and wanted me to 
work, and I worked until I quit. He came for me two or three times 
and kept my time. 

Q. I am talking about Mr. May. 

A. I am, too. 

Q. Who kept your time at F. P. May’s? 

A. Mr. Bolde. 

Q. You were working for F. P. May at the time Mr. Mockabee 
approached you; is that correct? 

A. Mr. Mockabee came to me and asked me when would I be able 
to go down to do this work in Maryland for him. 

Q. You quit the May job to do that? 


42 
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Q. You got off to do it? 

A. Yes. 

Q. So, after you had completed the Mockabee job you intended to 
go back and finish the May job? 

A. That is right. 

Q. You were still working for the May people and had not com¬ 
pleted their job? 

A. No, sir; I was through with May, as far as they were concerned, 
until I got through with Mockabee. 

Q. Then you were going back to complete the May job? 

A. Yes. 

Q. You had not been paid for the May job? 

A. Yes, sir; they paid me on Saturday. 

Q. They paid you up until you were through working ? 

A. Yes. 

Q. What was the work? 

A. Tank and pump work. 

Q. The same thing you did for Mockabee ? 

A. No, sir; I cleaned out a tank for Mockabee. 

Q. What were you doing for May ? 

A. I was installing tanks and piping them up. 

Q. Mr. Fenner, you had a place of business, did you not? 

A. A place of business? 

43 Q. Yes, sir. 

A. Well, I used Mr. Mockabee’s place as the place I had 
there. I used to get telephone calls over there; yes, sir. 

Q. The first time you saw Mr. Mockabee was in 1932 ? 

A. Oh, no; I had seen him before that. 

Q. I mean to work for him. 

A. I think that is nearly correct. 

Q. From 1932 up to the time of this injury, you worked for various 
other people whom you have named, such as Sherwood Brothers, 

Mr. Cohen, who is out there- 

A. (Interposing.) Yes, sir. 

Q. (Continuing.) Mr. Homes? 

A. Yes, sir. 

Q. For all those people you did the same sort of work or same type 
of work that you did for Mr. Mockabee ? 

A. Yes, sir. 

You were around tanks, installing them, repairing them, and 
cleaning them ? 

A. That is right. 

Q. On some of those jobs you had a definite understanding about 
how much you were to be paid ? 

A. That is right. 

Q. You would estimate? 

A. Yes. sir. 

Q. On other jobs, where you could not estimate the time, 

44 you would charge by the time ? 

A. Yes, sir. 

Q. On all of those jobs did you keep a record of the time, or did 
you rely on the various people who hired you ? 

A. They kept my time. 
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Q. They would pay according to the number of hours you had 
worked ? 

A. That I made; yes, sir. 

Q. In 1932 you installed a tank for Mr. Mockabee, did you not? 
A. I think I put in a station for Mr. Mockabee—several tanks. 

Q. You had a contract for that, did you not? 

A. Well, he never lived up—— 

Q. (Interposing.) I am asking you if y^ou had a written contract. 
A. I disremember. 

Q. You do not remember that? 

A. No, sir; I don’t remember. 

Q. Would you say r you did not have one ? 

A. I won't say I did, or I won't say I didn't. 

Q. What do you mean when you say he did not live up to it? 

A. Well, it was broken. 

Q. What was broken ? 

45 A. If we did have a contract, it was broken, because I would 
go over there times and work, and he would go over there after 

I quit, and he would put men in to help, and he would help himself. 
Q. On this written contract- 

The Deputy Commissioner (interposing). What written contract? 
I did not understand him to say there was a contract. 

The Witness. No. sir; I don't remember about having a contract 
with Mr. Mockabee about putting in this station. 

By Mr. Goldstein: 

Q. You said that it was broken. 

A. He would get in there and help me do the work. That would 
break the. contract. 

Q. Then, you did have a contract? 

A. We did have—I did have one. I don’t know whether I had a 
contract with him in 1932 to build this station or not. 

Q. Subsequent to that, how many times did you work for him all 
together? 

A. I didn’t keep account every time I worked for him. Sometimes 
two or three day’s a week, sometimes twice a day, sometimes maybe 
once a month. 

Q. The last time you worked for him prior to this occasion about 
which we are inquiring was at least nine months before, or was it 
six months? I want to get that straight for the record. 

46 A. I didn’t keep the days I was doing this work. I don’t 
know exactly when it was done. 

Q. But y’ou know it was at least six months before? 

A. Somewhere around that neighborhood. 

Q. It might have been nine months? 

A. No; I venture to say it wasn’t nine months. 

Q. Mr. Fenner, when you do work for anyone, do you ever send 
him a bill ? 

A. Send who? 

Q. Anyone. 

A. If I had contracts I would send them a bill. 

Q. To whom have you sent bills? 

A. Well, when I worked on Mr. Homes’ contract, I sent him a bill. 
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Q. Did you send Mr. Cohen a bill ? 

A. Yes, sir. 

Mr. Goldstein. May this be marked, Mr. Commissioner, for identi¬ 
fication, please (handing a paper to the Deputy Commissioner) ? 

The Deputy Commissioner. It is a billhead of W. E. Fenner, and 
it may be marked as “Respondent's Exhibit 1 for identification.” 

(Thereupon the document in question was marked by the Reporter, 
“Respondent’s Exhibit No. 1 for identification.”) 

By Mr. Goldstein: 

47 Q. Will you look at this Exhibit 1 for identification, please 
[handing a paper to the witness] ? 

A. Yes, sir; this is mine. 

Q. That is one of your letterheads, is it not ? 

A. Yes. 

Q. Is that the bill you say you sent to Mr. Cohen, or is it similar 
to the bill you sent to Mr. Cohen or to Mr. Homes? 

Mr. Willey. I object. That is no bill at all. 

The Witness. I don’t know; this is no bill on there. 

By Mr. Goldstein: 

Q. Would you put your bills on a letterhead of that type? 

A. On that type if I was doing work on contract, I would; yes, sir. 

Q. Do you now recall whether or not you sent one to Mr. Cohen on 
the same type of letterhead as this, Exhibit 1 ? 

A. No, sir; I can’t recall whether I did or not. I don’t think I gave 
Mr. Cohen a bill for the work I done for him. 

Q. When you sent out your bills, they were on letterheads of this 
type? 

A. Yes, sir. 

Q. This letterhead has the word “phone” and then a blank space for 
the number to be written in ? 

A. Yes. 

Q. Do you ever write a phone number in there? 

48 A. No, sir. 

Q. Where would you get your phone calls? 

A. From Mr. Mockabee's place at times. 

Q. Did you not give Mr. Mockabee’s place as the place where you 
received your phone calls? 

A. Yes; but it wasn’t on the billheads. 

Q. The reason why you went around to Mr. Mockabee’s place 
quite frequently was, was it not, to get your phone calls? 

A. Well, no, sir; that wasn’t exactly the reason. There was other 
things I did for Mr. Moekabee, such as the station out there at Mr. 
Mockabee’s. I was out there every day for ten days helping him get 
a lease on Kenilworth Avenue. 

Q. You got your telephone calls through Mr. Moekabee? 

A. Yes. 

Q. You never got them anywhere else? You had no telephone at 
your own home, did you? 

A. I had one there once, but I had it taken out. 

Q. How many jobs would you say you got through your telephone 
calls at Mr. Mockabee’s? 

A. I have gotten several jobs through Mr. Heinekamp. 
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Q. What is Mr. Heinekamp’s business? 

A. He is representative for a tank and pump concern. 

Q. He himself gave you employment through that telephone, did 
he not ? 

49 A. Yes. 

Q. When you worked for him what sort of arrangement 
did you have? 

A. When I worked for him ? I never worked for him. 

Q. Didn’t you tell us that Mr. Heinekamp gave you jobs? 

A. Mr. Heinekamp would call me up. He would sell a pump and 
get me to go and install it. 

Q. Did you ever work for him ? 

A. Not as I recall. 

Q. Did he not pay you on any number of occasions ? 

A. He paid me on one occasion out in Maryland, on the Baltimore 
Pike, but I don’t know who I worked for at that time. I went out 
there and done the work by his supervision. 

Q. When was that ? 

A. That was in December. 

Q. Of 1936? 
jAl Yes 

Q. Of iast year? 

A. Yes. 

Q. Whom did you get that job through, what did you do, and how 
were you paid ? 

A. That job was contract. 

Q. With Mr. Heinekamp? 

A. Yes. 

Q. You told him how much it would be ? 

50 A. Yes. 

Q. And he paid you ? 

A. Yes. 

Q. Is that the phone call you were speaking of, that you said you 
got from Mr. Mockabee? 

A. Yes. 

Q- Were you at Mr. Mockabee’s when that call came, or did he 
relay it to you ? 

A. No; I was there when it came. 

Q. When you would make estimates for jobs, would you make 
them on your billheads ? 

A. Yes, sir. 

. Q. Any number of times? 

A. Yes, sir; I would make it on my billhead. If I was giving 
an estimate on the job, I would. 

Q. As to this job that you were working on for Mr. Heinekamp 
in December—was it in 1936? 

A. I think it was in December, if I remember correctly. 

Q. (Continuing.) Did you give him a receipt for it? 

A. No, sir. 

Q. Would you give receipts for those various jobs? 

A. No, sir. 

Q. Sometimes you would ? 

A. No, sir. 
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Q. You never did? 

51 A. No, sir. 

Q. But you would submit bills on your billheads? 

A. That is right. 

Q. Sometimes you would not submit bills to the people whom you 
knew well ? 

A. Yes. 

Q. Like Mr. Mockabee? You never submitted a bill to him, did 
you? 

A. I never give Mr. Mockabee any prices on work. 

Q. You knew how much you were to be paid, did you not? 

A. No; I was to be paid, as long as the job lasted, so much an hour. 
Q. Then, if you never gave him a price, you knew you were to get 
so much an hour ? 

A. Yes. 

Q. You never gave F. P. May a price ? 

A. I gave a price so much an hour. 

Q. After you arranged for that, you never gave a price on the 
job ? 

A. No. 

Q. Mr. Mockabee was paying you fifty cents an hour ? 

A. Yes. 

Q. This job that you did for Mr. Heinekamp was in Maryland, 
did you say ? 

A. Yes. 

52 Q. You lived in Seat Pleasant, Maryland ? 

A. Yes. 

Q. You would do work in Maryland and in the District of Columbia 
as well? 

A. Yes. 

Q. Would you do it in Virginia, too? 

A. Yes, sir. 

Q. You worked all around this section of the city? 

A. Yes, sir. 

Q. You knew that when this particular job on which you were 
injured was finished—when you were finished cleaning the tank—you- 
were through for that particular job? 

The Deputy Commissioner. Which one are you talking about? 

Mr. Goldstein. The particular Mockabee job on which the explosion 
occurred. 


I 


By Mr. Goldstein : 

Q. You knew that when you had finished the cleaning on that job, 
you were finished for that particular job, did you not? 

A. Well, provided he didn't have anything else at that particular 
place to do. 

Q. Then you were to be paid for that at so much per hour? 

A. Yes, sir. 

Q. How much work had you done on that particular tank when 
the explosion occurred? 

53 A. I had gone in there and taken out several buckets of 
water. I don’t know as I remember how long I had been there; 
I should say about three or four hours; something like that. 
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Q. Can you estimate for the Deputy Commissioner how Ion", in 
your opinion—of course, you could not tell definitely—the work would 
have lasted had this unfortunate experience not occurred? 

A. It would have been finished that day. 

Q. Y ou would have been paid for the work? 

A. Y'es. 

Q. You intended then to go back and complete the F. P. May job? 

A. No, sir; I intended to go back to Maryland to complete the work 
for him out there. 

Q. After that you were going to the F. P. May Company? 

A. I was going back to F. P. May if they had anything for me 
to do. 

Q. Tracing back just generally, Mr. Fenner, for the years preceding 
the date of this injury, in 1036, we shall say, how many different jobs 
do you estimate you worked on? 

A. I couldn't tell you. 

Q. Were there ten or twenty? 

A. Maybe more than that; maybe not that many. 

Q. Can you approximate it ? Was it more than one ? 

A. Yes; it was more than one. 

54 Q. It was probably more than fifteen or twenty, would you 
say? 

A. In 1036 I worked for Sherwood from the 5th of December to 
the 5th of March in their mechanic’s place when he got sick. 

Q. In how many places did you work? 

A. I don’t know*, sir; I never kept track of them. 

Q. You can give some idea, can’t you? 

A. No, sir; I can’t give any idea. It may have been four or five; 
it may have been a dozen. 

Q. It may have been twenty? 

A. Well, I wouldn’t venture to say it was twenty. 

Q. How many jobs in all would you say you had worked on in 
the year 1935? 

Mr. Willey. I object. I cannot see how this is material. Whether 
he worked on five or twenty, he is not denying that he worked on 
various jobs. 

The Deputy Commissioner. This may have some bearing on the 
determination of wages; I do not know. 

Mr. Willey. I will withdraw the objection. 

By Mr. Goldstein : 

Q. How many would you say, Mr. Fenner? 

A. I don't know, sir; that is kind of a hard question for me to 
answer. 

Q. Were there more than ten? 

A. Well, I should say around eight or ten, maybe twelve; 

55 something of that kind. 

Mr. Goldstein. That is all. 

Examination in chief by the Deputy Commissioner: 

Q. For any work that you performed for Mr. Mockabee, will you 
tell me when you were paid? 

A. Well, I had no particular time for getting paid. 

Q. When did you get payment? 

A. Well, it would generally be on Saturday. 
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Q. Would Mr. Mockabee wait until the times when the jobs were 
finished before he paid you? ! 

A. Yes, sir. 

Q. On which of the jobs would he wait until the job was finished 
before he paid you? Can you tell me that? 

A. No, sir; I couldn’t really answer that question. 

Q. Did you ever do any work for Mr. Mockabee that took more 
than a week to complete ? 

A. Well, I should say I worked around there a week at a time 
for him. J 

Q. You do not answer my question. Did you work on any job 
that took you longer than a week to complete? 

A. Yes, sir; I have. One I worked on—one last summer—took me 
a little longer than a week to complete. 

Q. With reference to that particular job, do you recall when you 
got paid? 

56 A. On a Saturday. 

Q. Before the job was completed or afterward? 

A. No, sir, we finished up the job on a Saturday. 

Q. Then, it was after the job was completed that you got paid? 

A. Yes, sir. 

Q. Do you recall any occasion when you were paid before the 
job was completed ? 

A. Well, yes, sir; in lots of them I did for him I was paid—not 
paid all, but if I had worked a couple of days, and I needed a 
couple of dollars, he would let me have it, and then when pay day 
came he would take it off. 

Q. Would it be necessary for you to ask? 

A. No, sir; it would be necessary for me to ask him for it, because 
I needed it. 

Q. If you did not ask him for it, when would you get paid? 

A. On Saturdays. 

Q. Whether the job was finished or not ? 

A. Yes, sir. 

Q. Did you at any time have any regular hours of employment? 
That is, did you stop work at a certain time at night, or did you 
continue until all hours? 

A. No, sir, I would work on, and it just depends on what 

57 the condition was at the station. If I was working across a 
driveway, you know—blocking the driveway—I would work 

on until I got the driveway closed up. Sometimes it would be six or 
seven o’clock at night, sometimes ten o’clock at night. I have worked 
as much as two o’clock in the morning. 

Q. What time would you start in the morning? 

A. Around eight o’clock. 

Q. When you say “around eight o’clock,” do you mean that it 
was not always eight? 

A. Well, practically it was—generally—around eight o’clock when 
I started every morning on an average, I should say. 

Q. Who was there when you started work in the morning? 

A. Well, it was either one of his sons, if it was out Kenilworth 
Avenue; if it was New Jersey Avenue, one of his employees would 
be there. 
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Q. Did you report to anybody at all before you started to work in 
the morning? 

A. Well, I came there, and they asked me—they looked at the clock, 
and they always called me Bill, and they say, “Bill, you started such 
and such a time” and when I stopped, they would look at the clock 
and say, “You quit such and such a time.” 

Q. I)o you have any complaints at this time? 

A. Well, I am not able to work yet. 

Q. Why? 

58 A. Well, I am suffering right here where I was burned on 
this hip [indicating]. 

Q. And back on the right side? 

A. Yes; and back, and it goes right down my knees. 

Q. Along the right knee? 

A. Yes. 

Q. What are your complaints with reference to those burned places 
you have just indicated? 

A. They are just bothering; they are weak; they hurt. 

Q. Did I understand you to say that you tried to work about ten 
days ago? 

A. Yes, sir. 

Q. Where? 

A. Mr. Melvin D. Saunders, out in the neighborhood where I 
live. I was helping to do some little repair work, such as putting 
up some outhouses. I would go out and hold up the end of boards 
while he nailed them on, and all such stuff as that. 

Q. How long did you work for him ? 

A. Well, I would go and work a few minutes and then sit down and 
rest. 

Q. How many days did you put in? 

A. I never put in any days. 

Q. How much time did you work there? 

A. Well, I should say," roughly, about three or four hours a 
day. 

59 Q. For how many days? 

A. I think six or seven days over there that I worked that 

wav. 

Q- What happened then ? Was the work finished ? 

A. No; the work is not finished yet. 

Q. What happened to your work? 

A. Well, I just wasn’t able to go ahead and work and complete 
it and make a day’s work. 

Q. Did you tell him you could not work any more, or did he 
tell you he did not have any more work, or what happened? 

A. He just old me—I said, “Mr. Saunders. I am not able to do 
any more today; I just have to stop;” and I stopped and walked 
about a square and a half home and rested the rest of that day, and 
go over the next morning and work two or three hours more and do 
the same thing. 

Q. What occurred on the last day you worked for him ? Did you 
say anything to him, or did he say anything to you? 

A. No, sir. I just told him I wasn’t able to do any more work 
that day, and I walked home, and that was all that was said. 

Q. You did not go back? 
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A. No, sir. ! 

Q. On this particular job where the explosion occurred, did I 
understand you to say that the work was to clean the gasoline pump | 
or the kerosene pump ? 

60 A. Kerosene pump. 

Q. You had to clean it? 

A. Yes, sir. 

Q. Had you done that before for Mr. Mockabee ? 

A. I had, yes; cleaned their tanks; yes. 

Q. In the same way you were going to do this job? 

A. Yes, sir. 

Q. Was there anything said as to how the work was to be per¬ 
formed ? 

A. No, sir. 

Q. He left that entirely to you? 

A. No, sir—yes, sir; lie left that entirely to me. He just came 
down there and looked down and asked me when I would be finished, 
and I told him I couldn’t tell; maybe it would be two or three 
hours; something of that kind. 

Q. You do not have any scars on your face as a result of burns? 

A. I have one there [indicating]. 

Q. On the lower lip? 

A. Yes; and then when I get cold, all my face burns red up there, 
and I have scars there [indicating]. 

Q. On your hand? 

A. Yes. 

Q. I am talking about your face. 

A. No, sir. As I always say, this always bums red when 

61 it gets cold. 

The Deputy Commissioner. For the record, there is no 
serious facial disfigurement. 

Are there any other questions? 

Further cross-examination by Mr. Goldstein: 

Q. Do I understand that you never gave a receipt on your letter¬ 
head ? Is that what you testified to ? 

A. I do not remember giving any. 

Q. You never had Mr. Mockabee’s telephone number on this 
one, Exhibit 1 for identification; is that right? 

A. I don’t remember. 

Q. This is an old letterhead; isn’t it? Tins Exhibit 1, that I 
have in my hand, you have identified as being your letterhead? 

A. Yes; that is my letterhead. 

Q. You had some printed after that; did you not? 

A. Yes. 

Mr. Goldstein. I now ask that this paper be marked as “Re¬ 
spondent’s Exhibit 2 for identification.” 

(A second letterhead of W. E. Fenner was marked by the Re¬ 
porter, “Respondent’s Exhibit No. 2 for identification.”) 

By Mr. Goldstein: 

Q. Look at that, please, Mr. Fenner [handing a paper to the 
witness]. 

A. I remember now. I had a hundred of these printed. 


62 
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Q. That is a receipt that you gave to R. W. Norris and Sons in 
Baltimore for work you did ? 

A. This is a bill. I sent them no receipt. 

Q. You have your name signed underneath there; have you not? 
A. Yes, sir. What has that got to do with Mr. Mockabee's work? 
Q. I am just asking you, sir, if that is a receipt that you gave them. 
A. Yes. sir. 

Q. When did you do that work ? 

A. I mailed this bill to Norris Brothers for this work. This work 
had been done June in 1936. 

Q. That bill is dated when? Has it got the date on it? It is 
October 18. 1936; is it not? 

That is in your handwriting; is it not? 

The Deputy Commissioner. Wait until he answers the first ques¬ 
tion. 

The Witness. Wait a minute here. 

By the Deputy Commissioner: 

Q. Is this the date of it [indicating] ? 

A. Here is the date up in here [indicating]. 

Q. What is it? 

A. I installed it- 

63 Q. [Interposing.] Answer the question first asked. Is 
October 18, 1936, the date of it ? 

A. I don't remember of this being in October 1936, for this stuff. 
This work was done at Limerick's service station, out here on Ben- 
ning Road. 

By Mr. Goldstein: 

Q. That is your signature that appears below? 

A. This is mine down here [indicating]. 

Q. Is the rest of it in your handwriting? 

A. No, sir; that is my wife's handwriting. 

Q. Do you recognize that as your wife's handwriting? 

A. Yes. 

Q. Does she send your bills out for you? 

A. Yes. 

Q. Did you signed that before it was paid or afterward? 

A. That was signed before it was paid. 

Q. You signed that before it was paid? 

A. Yes, sir. 

Q. Is it your custom to sign bills before they are paid ? 

A. I always sign my name on the bottom of my bills when I send 
them out. 

Q. Do you know when you were paid for this particular job? 

A. No, sir; I don ? t remember. 

Q. Did you tell us you completed it in June 1936? 

64 A. Somewhere along about that time. I don't know just 
exactly the date it was done. 

Q. For what work was it? 

The Deputy Commissioner. I think we are taking up too much 
time for those other jobs. I do not know whether they are goh.g 
to be material or not. 
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Mr. Goldstein. We think it is fairly important, but if your Honor 
feels that it has been gone into in sufficient detail, we shall not 
continue with it. 

The Deputy Commissioner. I think you have covered his other 
work. 

By Mr. Goldstein: 

Q. One thing further: The telephone number on here is Mr. 
Mockabee’s number—Lincoln 9505? 

A. Yes, sir. 

Mr. Goldstein. That is all. 

Redirect examination by Mr. Willey: 

Q. Mr. Fenner, did Mr. Mockabee have any direct supervision 
over your jobs? 

A. He would come and advise me how he wanted it done; yes, sir. 

Q. Did you feel that you had to do the job as Mr. Mockabee 
wanted it done? 

Mr. Goldstein. We object to that. 

05 The Deputy Commissioner. The objection is overruled. 

By Mr. Willey: 

Q. Did you feel that you had to please Mr. Mockabee in the man¬ 
ner in which you did the work; that otherwise he had the authority 
to dismiss you? 

A. Yes, sir; certainly. 

Q. The Deputy Commissioner asked you a question that I think 
you did not quite answer. 

During the time you were working for Mr. Mockabee, probably 
you worked, maybe, a week or two weeks, starting, say, in the middle 
of a week? 

A. Yes, sir. 

Q. So, Saturday would come in the middle of the time you were 
working? 

A. That is right. 

Q. If that were true, and you started on a Wednesday, and you 
worked on Wednesday, Thursday, Friday, Saturday, and then on 
Monday, Tuesday, and Wednesday of the following week, how did 
you get paid for that job? 

A. I would generally go down, if I worked Wednesday, Thurs¬ 
day, and Friday—whether the job was finished or not, on "Saturday 
I would go down to his office and check up on the time I had made. 

Q. You would get paid for the time you had put in up to that 

day? 

66 A. Yes. 

Q. When would you get. paid for the remainder of the work? 

A. Probably on the following Saturday. 

Mr. Willey. That is all. 

(The witness thereupon was excused and retired from the witness 
stand.) 

Mr. Willey. Doctor Stebbing. 
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Thereupon Dr. Phillip A. E. Stebbing was called as a witness for 
and in behalf of the claimant, and bein'? then and there duly sworn by 
the Deputy Commissioner, assumed the witness stand and, upon exam¬ 
ination. testified as follows: 

Direct examination by Mr. Willey: 

Q. Please state your full name, Doctor. 

A. Phillip A. E. Stebbing. . 

Q. Doctor Stebbing. you are connected with Gallinger Hospital ? 

A. Yes, sir. 

Q. What is your connection with the hospital? 

A. Chief resident physician. 

Mr. Willey. Are you willing to admit the doctor’s qualifications? 

Mr. Goldstein'. Yes. 

07 By Mr. Willey: 

Q. Were you chief resident physician during May 1937? 

A. Yes. 

Q. Are you familiar with the case of William E. Fenner? 

A. Only with the record. 

Q. Can you tell us from your record what the extent of Mr. Fenner’s 
injuries was? 

A. Yes. There were first, second, and third degree burns and sev¬ 
eral abrasions of his body—arms, legs, front chest, and back. On the 
face I do not think there were any third degree burns, but there were 
some burns there. There was also a fracture of the left ilium. 

Q. Do you have pictures of that? 

A. Yes. 

The Deputy Commissioner. What do you want to know from the 
witness? 

Mr. Willey. I just want to know the full extent of the injuries. 

The Deputy Commissioner. He has described them so far. 

By Mr. Willey : 

Q. Have you ever personally examined Mr. Fenner? 

A. No. 

Q. Does the record show whether or not Mr. Fenner has fully re¬ 
covered from those injuries? 

A. No; because the record ceases on the date of his dis- 
68 charge from the hospital. 

Q. What was the status of the case at that time ? 

A. The burns were well healed at that time—that is, healing was 
well advanced; but the hip—the ilium—required a month or two more 
before it would have been completely healed. 

Q. Would you say that it should be healed at. this time? 

A. I believe so; yes, sir. 

Q. What about the burns? 

A. The burns were well healed. 

Q. You would say, then, that after he left the hospital, which was 
approximately the first of June- 

A. (Interposing). The 28th of May. 

Q. How long would you say it should be before he returns to work. 

A. He should have been able to return to at least some degree of 
work within three months after the date of discharge. 
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Q. Within three months afterward ? 

A. Yes. 

Q. Do you think he would have been fully recovered by that time? 

A. I think those symptoms that he complains of now are more or 
less due to having used the right side and favoring the left, which was ; 
file injured portion. He is complaining of pain in the right j 

69 now. I think that will disappear when he has exercised suffi¬ 
ciently to equalize himself again. 

Q. So, you would say it would be a period of about four months ! 
from the time of injury? 

A. From the date of injury. 

Q. During which time he was unable to work? 

A. Yes. 

Mr. Willey. Is there any controversy about the extent of the in- 

. . o" 

juries? 

Mr. Goldstein. He has testified to it. 

The Deputy Commissioner. Cross-examine. 

Cross-examination by Mr. Goldstein : I 

Q. You say he was discharged from the hospital when? 

A. May 28. 

Q. You thought the hip would have been in shape within a month, 
did you say? I 

A. Oh, 110 ; it takes a man of his age about four months for a frac¬ 
ture to fully knit. 

Q. Do you think at the present time he is able to resume his work? 

A. I think so. j 

Mr. Goldstein. That is all. 

Examination in chief by the Deputy Commissioner: 

Q. But you have not examined this claimant at any time ? 

70 A. Not personally, no. 

Q. Is there any record of internal injuries in the hospital 

report? 

A. No, sir; there is no evidence of any internal injury. 

Q. Assuming that he was able to ■return to work approximately 
three months following his discharge from the hospital, can you say 
whether or not there would be any remaining or permanent disability 
in the left hip? 

A. No; I don’t think there would be any permanent disability. I 
think when he has had a chance to exercise a little bit, he will find the I 
soreness and fatigue will gradually disappear. 

Q. Would you say definitely that there will not be any permanent 
disability? 

A. There is nothing contained in the pictures or record that would 
explain why there should be permanent disability. 

The Deputy Commissioner. All right; that is all. You are excused. 
(The witness thereupon was excused and retired from the witness i 
stand.) 

Mr. Willey. I should like to call Mr. Henry King. 

i 

Thereupon Henry King was called as a witness for and in behalf 
of the claimant, and being then and there duly sworn by the 
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71 Dkputy Commissioner, assumed tlie witness stand and, upon 
examination, testified as follows: 

By the Deputy Commissioner : 

Q. Give your full name and address, please. 

A. Henry King, 494 Eye Street, Southwest. 

The Deputy Commissioner. You will have to speak loud, so that 
everybody can hear you; this is a noisy room. 

Direct examination by Mr. Willey: 

Q. Where are you employed ? 

A. Mr. Mockabee. 

Q. You are employed by Mr. Mockabee, this man here [indicating] ? 
A. \ es. 

Q. Were you employed by him on May 1,1937? 

A. Yes; t have been employed for two or three years. 

Q. Where? 

A. 925 Kenilworth Avenue. 

Q. Were you present at the time Mr. Fenner was injured? 

A. Yes, I was; I was working beside him. 

Q. You were working with him at the time? 

A. Yes. 

Q. Who else was present ? 

A. Mr. Mockabee. 

Q. And you ? 

72 A. And Mr. Fenner. 

Q. What were you doing? 

A. I was standing up on top of the dirt. 

Q. In connection with the job? 

A. I was standing on top of the dirt, pulling the bucket up out of 
the tank. 

Q. You were pulling the bucket out of the tank? 

A. Yes. 

Q. What was your connection with the job ? 

A. Just to help him. I suppose. 

Q. Under whose direction?' 

A. Mr. Mockabee’s. 

Q. Under Mr. Mockabee’s direction ? 

A. Yes. 

Mr. Willey. I think that is all. 

Cross-examination by Mr. Goldstein: 

Q. Did you ever take any phone calls for Mr. Fenner while working 
at Mr. Mockabee’s station ? 

A. Yes; I have taken several of them. 

Q. When ? 

A. Oh. different times before he was hurt, and I have taken them 
after he has been hurt on the job. 

Q. Do you know how Mr. Fenner was paid for this job? 

A. Indeed, I don’t; I wouldn’t like to say. 

73 Q. You worked in Mr. Mockabee’s gasoline station? 

A. Yes. 

Q. You are paid by the week? 

A. I am paid by the day. 
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Q. How Ion" have you been working: there ? 

A. I have been working: there about three years and three months. 

Q. Have you been working steadily? 

A. Yes. 

Q. Did you ever do any work for Mr. Fenner—extra work? 

A. Yes, I have helped out on one job—helped put up lights on M 
Street. 

Q. When ? 

A. Oh, I guess- 

Q. (Interposing.) Some time before this injury? 

A. It was well before this injury; I wouldn’t like to say. 

Q. Did he pay you for the job? 

A. Yes; he paid me for the job himself. 

Q. Mr. Fenner paid you? 

A. Yes; Mr. Fenner paid me. 

Q. How much did he pay you? 

A. Two dollars. 

74 Q. Did Mr. Fenner tell you where he had been working before 
this particular job ? Did you have any particular conversation j 

with him about that? 

A. No; I didn’t. 

Q. Did he teil you he had been working at the Washington Ter¬ 
minal ? 

A. Oh. He was working at the Washington Terminal for a while. 

Q. Who was that? 

A. Mr. Fenner. 

Q. How do you know that? 

A. He told me. 

Q. Did he tell you what he was doing there? 

A. Yes; I believe he said he was cleaning out cars, or something 
like that. 

Q. Do you know what time of day it was when Mr. Fenner arrived 
to do this particular work for Mr. Mockabee ? 

A. I guess, as far as I remember, it was somewhere around nine 
o’clock. 

Q. What time do you get to work? 

A. I get there about somewhere around eight-thirty or nine o’clock 
in the morning, because he came on the job early, but he run around so 
much on the floor. 

Q. You are not paid by the hour? 

A. No. 

75 Q. You do not know whether or not Mr. Fenner was paid by 
the hour? 

A. No. 

Q. You do not know anything about his arrangements? 

A. I don’t know how he was paid. 

Q. You were paid by the day? 

A. I was paid by the day. 

Mr. Goldstein. That is all. 

Examination in chief by the Deputy Commissioner: 

Q. With reference to this particular job where the explosion oc¬ 
curred, I understood you to say that Mr. Mockabee ordered you to 
help Mr. Fenner? 
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A. Well, I was working for Mr. Mockabee. I haven’t any steady 
employment. 

Q. What are your duties in your employment? 

A. Well, I help around the place ana wait on customers for gaso¬ 
line and do anything that might be tended to. 

Q. On this particular day Mr. Mockabee told you to help Mr. 
Fenner? 

A. Yes. 

Q. Who actually instructed you what to do? 

A. Mr. Fenner. 

Q. When was the occasion you said you had helped Mr. Fenner 
and received two dollars from him? 

76 A. That was helping him to put up lights. That was off my 
other job. I wasn’t working for Mr. Mockabee at all; I was 

working in my off hours. 

Q. Did you sustain an injury when the explosion occurred? 

A. I had a bum on my arm. 

Q. Were you out of work for any length of time? 

A. I was out of work for a week. 

The Deputy Commissioner. That is all. 

Redirect examination by Mr. Willey: 

Q. Did you receive any compensation? 

The Deputy Commissioner. No compensation is payable for the 
first seven days of disability. 

The Witness. I got paid for the time I was off. I got my doctor’s 
bill paid. 

Mr. Willey. That is all. 

(The witness thereupon was excused and retired from the witness 
stand.) 

Mr. Willey. That is our case. 

The Deputy Commissioner. Has the respondent, the employer, any 
evidence to offer? 

Mr. Goldstein. Yes, sir. We shall first call Mr. Heinekamp. 

Thereupon Rudolf J. Heinekamp was called as a witness 

77 for and in behalf of the respondent, and being then and there 
duly sworn by the Deputy Commissioner, assumed the witness 

stand and, upon examination, testified as follows: 

Direct examination by Mr. Goldstein : 

Q. Your full name is what, please? 

A. Rudolph J. Heinekamp. 

Q. Where do you reside, Mr. Heinekamp? 

A. 1000 Rhode Island Avenue Northeast. 

Q. What is your business? 

A. I am a representative of the Wayne Pump Company. 

Q. Where are their offices located ? 

A. Fort Wayne, Indiana. 

Q. Mr. Heinekamp, do you know Mr. Mockabee, who sits here? 
A. Yes. 

Q. Do you know Mr. Fenner? 

A. I know them both. 

Q. Have you ever in the course of your business given Mr. Fen¬ 
ner any work to be done ? 
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A. Yes. 

Q. Have you talked to him about it? 

A. Yes. 

Q. Will you explain to the Deputy Commissioner, please, just j 
what the circumstances were ? 

78 A. Well, as a representative of the Wayne Company, we 
sell equipment, but we do not install it, and since I have been 

in Washington I have met Fenner and at different times I gave him 
work. Sometimes I gave him work that I paid for, and other times 
I gave him work that he went direct to the customer and made an 
agreement with them. 

Q. Mr. Heinekamp, can you recall when it was you gave him work? 
A. I gave him some work a few months prior to this accident. I 
remember that—one particular case. 

Q. Where was it? 

A. I sold some used equipment on the Washington Boulevard. 
The price was for the equipment delivered and installed, so I gave 
him the work of installation. 

Q. You paid him for the installation? 

A. I paid him direct. 

Q. How did you arrive at a price with him? 

A. I took him out there and showed him the job and asked him 
how much he would charge to do the work. 

Q. What did he tell you? 

A. He gave me a price. I think it was $20, or something like that. 

I don’t remember the exact figures, but it was the cost of doing the 
work. 

Q. How did you reach him, Mr. Heinekamp, when you wanted him 
for jobs? 

79 A. He lived, I think, close to one of Mr. Mockabee’s service 
stations there at Kenilworth. He said he lived a square or two 

from there. He gave me his address—I don’t recall what it was at 
the time—and he said any time I wanted him to call that telephone 
number and leave a message, and he usually dropped in there in a day, 
or usually he got in touch with me. 

Q. How frequently did you call? 

A. Every time I heard of any work, or any of our customers that 
wanted any work done that I thought he could do, I would call him. 
Sometimes once a week, and sometimes several times. 

Q~ Do you know what arrangements he made with other people 
for the work he did? 

A. He made arrangements direct with them. 

Q. How many jobs have you given him all together that you paid 
for? 

A. I guess I only gave him a few jobs myself, because it was 
very seldom I took a job of that kind except for used stuff, and then 
it was a price installed. 

Q. How many times do you think you called him for other people ? 

A. Most every time I called was for other people. 

Q. How frequently did you call? 

A. I would say it ran—I don’t think a week would go 

80 by that I wouldn't call him; maybe several weeks. 

Q. Did you ever see his billheads ? 
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A. No. 

Q. He never submitted a bill to you ? 

A. No; I gave him a check when the work was done. 

Q. The particular work was done by a contract prearranged price? 
A. Yes; I took him out there and showed him the job and asked 
the price. 

Q. Ir was not by hours ? 

A. No, sir. 

Mr. Goldstein. It was not by hours? 

The Witness. No, sir. 

Mr. Goldstein. That is all. 

Mr. Willey. I have no questions. 

(The witness thereupon was excused and retired from the witness 
stand.) 

Mr. Goldstein. Mr. Cohen: 

Thereupon Aaron Cohen was called as a witness for and in behalf 
of the respondent, and being then and there duly sworn by the Deputy 
Commissioner, assumed the witness stand and, upon examination, 
testified as follows: 

81 Direct examination by Mr. Goldstein: 

Q. What is your full name? 

A. Aaron Cohen. 

Q. Where do you live ? 

A. Where I live, or my place of business? 

Q. Where do you live? 

A. I live at 2807 Twenty-eighth Street Northwest. My place of 
business is at 1124 Florida Avenue Northeast. 

Q. Your business is what? 

A. Coal, gas, fuel oil. 

Q. Do }’ou have some gasoline stations? 

A. Gasoline station—only one. 

Q. In conjunction with your business? 

A. Yes. 

Q. Do you know Mr. Mockabee, who is in a similar business ? 

A. Yes. 

Q. Do you know Mr. Fenner, the claimant here? 

A. Yes. 

Q. When did you first meet Mr. Fenner? 

A. I would say about three years. 

Q. How did you meet him? 

A. I have been buying gas from Mr. Mockabee, and Mr. 

82 Mockabee sent him. I had some trouble with a pump—with the 
tank. I had some leaks in the tank. 

Q. Did you employ him to repair that? 

A. He came over and looked it over, and he told me he was going 
to charge me so much; I don’t remember. I can look it up—just how 
much I paid him. I think he had two or three jobs from me. 

Q. How would you arrive at a figure for the job? 

A. He charged so much a job. 

Q. Would he estimate that beforehand? 
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A. I don’t remember exactly if he told me before it would cost me 
so much, or after he got through it would cost so much. I wouldn’t 
say, because it has been three years, and I can’t remember exactly. | 

Q. Do you know that you had at least two or three jobs for him? j 

A. Two jobs for sure; maybe three. 

Q. Did he at any time submit a bill to you? 

A. Yes. 

Q. I hand you what has been marked as “Respondent’s Exhibit 1 
for identification” and ask you if you recognize that. 

A. Yes; that is the bill. I think that is the bill was in my office, j 
if I remember. I kept it; any time I am in trouble, to get in touch j 
with him. 

Q. That was his billhead ? 

A. Yes. 

83 Q. But that was not the bill? 

A. No. 

Q. Did he ever submit to you on his letterhead a bill similar to j 
that? 

A. Yes. 

Q. Did you pay it? 

A. I paid him; yes; when he got through. 

Q. How many times would you say he submitted to you a bill on 
a letterhead similar to that which is marked as “Respondent’s Exhibit 
1 for identification?” 

A. I say twice for sure; I don’t know exactly about the third time. 

Q. You say you kept this to get in touch with him? 

A. Yes. I had one under the glass on the desk, just like this. In 
case I had any trouble with the pumps, I would get in touch with him. 

Q. When was the last time you employed him ? 

A. I would say two and a half years ago, maybe three years. I 
wouldn’t say for sure the time; I don’t remember the time; but it has 
been two and a half, three years. 

Q. You have not had any trouble since? 

A. No; since I stopped buying Mr. Mockabee’s gas I haven’t had 
any trouble. 

Mr. Goldstetn. That is all. 

84 Cross-examination by Mr. Willey: 

Q. You have not employed Mr. Fenner in the last vear? 

A. No. 

Examination in chief by the Deputy Commissioner: 

Q. Was that installation work or repair work? 

A. Repair work. You see- 

Q. (Interposing.) Never mind explaining what it was. Did he 
ever do work for you for which you paid him by the hour? 

A. I don’t think so. 

The Depitty Commissioner. That is all. 

(The witness thereupon was excused and retired from the witness 
stand.) 

Mr. Goldstein. Mr. Homes. 

Thereupon Jacob Homes was called as a witness for and in behalf 
of the respondent, and being then and there duly sworn by the Deputy 
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Commissioner, assumed witness stand and, upon examination, testified 
as follows: 

Direct examination by Mr. Goldstein : 

Q. What is your full name, please ? 

85 A. Jacob Homes. 

Q. Where do you live, Mr. Homes ? 

A. I live 1701 Eastern Avenue Northeast. 

Q. What is your business, please, sir? 

A. My business is at Eleventh and Maryland Avenue Southwest. 

Q. What kind of business is it ? 

A. Gasoline and oil. 

Q. Do you know Mr. Mockabee ?■ 

A. Yes. 

Q. He is in a business similar to yours? 

A. Yes. 

Q. Do you know Mr. Fenner? 

A. YesI 

Q. He is here today ? 

A. Yes. 

Q. Did Mr. Fenner ever do any work for you ? 

A. Yes; he did. 

Q. When ? 

A. Oh, he did that contract he had in 1933,1 think, installing tanks 
and pumps. 

Q. Did you say he had a contract ? 

A. Yes. 

Q. What kind of a contract was it ? 

A. Just a written contract. 

86 Q. Wliere were those pumps to be installed ? 

A. In 1700 Benning Koad. 

Q. Do you know the amount of the contract ? 

A. I think it was around $250. 

Q. Did he complete the work? 

A Yp<5 

Q.' Was he paid? 

A. Yes. 

Q. Can you fix the time, sir, when that was ? 

A. 19:33. 

Q. Has he done any work for you subsequent to that ? 

A. Yes; he did after that. 

Q. What? 

A. Oh, he was called for fixing pumps, and like that. 

Q. How many times? 

A. I couldn’t tell you that. 

Q. Just approximately. 

A. Oh, he was called several times after that. 

Q. When was the last time you called him ? 

A. Well; I don’t think we called him lately; I guess about a year; 
I think; I couldn’t tell you. 

Q. A year from today ? 

A. Yes. He was working for somebody else, but we did call him 
in 1935,1 think—in 1936—something like that. 
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Q. Where would you call him? 

87 A. Oh, we used to get him on the wire somewhere. Some¬ 
times we used to call Mr. Mockabee, and he also had a tele¬ 
phone, I think, or he used to stop at Benning Road once in a while. 

Q. You would get in touch with him? 

A. That is right. 

Q. What sort of work did you have to be done when you called 
him from time to time ? 

A. There was a pump out of order; “Can you fix a pump?” 

Q. Did he ever clean pumps ? 

A. No; he would just fix them. 

Q. How would you arrive at the figure for that work? 

A. We couldn't get a price on it. He would start working on the 
pumps, and in the morning I would say, “How much longer?” and 
he would say, “I couldn’t tell you; three or four hours”; sometimes 
five. 

Q. Would he charge by the hour? 

A. Yes. 

Q. How much would he charge? 

A. Fifty cents an hour. 

Q. When would you pay him? 

A. After he got through with the job. 

Q. Did you have other employees at your place ? 

A. Yes. 

Q. Mr. Fenner never at any time did anything except install or 
repair tanks for you ? 

88 A. That is right. 

Q. Outside of that written contract, the other jobs were 
hourly work? 

A. Yes. 

Q. Sometimes he could estimate the hours, sometimes he could not; 
is that correct ? 

A. Yes. 

Mr. Goldstein. That is all. 

Cross-examination by Mr. Willey: 

Q. You say you paid him by the hour sometimes? 

A. That is right. 

Q. Who kept a record of the hours of time that he worked ? 

A. Oh, he would put in a slip at the end of a day in one station, 
and the station manager would ask for it, and he would put in four 
or five or six hours, whatever it was. 

Q. The station manager would sign it and pay him off ? 

A. No; sipi it. 

Q. Just check the hours? 

A. That is right. 

Mr. Willey. That is all. 

(The witness thereupon was excused and retired from the witness 
stand.) 

Mr. Goldstein. Mr. Wilson. 

89 Thereupon John P. Wilson was called as a witness for and 
in behalf of the respondent, and being then and there duly 
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sworn by the Deputy Commissioner, assumed the witness stand and, 
upon examination, testified as follows: 

Direct examination by Mr. Goldstein: 

Q. Please state your full name and address. 

A. John P. Wilson, 1302 H Street Northeast. 

Q. What is your business, Mr. Wilson, please ? 

A. Why, I am in the retail gasoline business. 

Q. The" same business that Mr. Mockabee is in ? 

A. Yes. 

Q. Do you know Mr. Fenner? 

A. I have met the gentleman through employing him, yes. 

Q. He has worked for you on your station ? 

A. Yes. 

Q. When was that? Can you please state? 

A. I couldn’t place it exactly. He has been to work for me three 
or four times. 

Q. Repairing? 

A. Repairing, always, yes. 

Q. Repairing your tanks ? 

A. No, pumps; never tanks. 

Q. How would you arrive at a definite cost for the work 

90 to be done, Mr. Wilson? 

A. Why, usually I would ask him how much it would cost 
to do the work. If it was some little job of some kind, when he 
got through I would just ask him how much it was, and—five or 
six dollars—I would pay him. 

Q. Did he ever work by the hour? 

A. Well, I don’t know whether you would call it by the hour or 
not, no. No; he never worked for me by the hour. 

Q. Did he work for you by the job? 

A. He worked for me by the job; yes. 

Q. Most of the times did you not have an agreed price? 

A. Most of the times—well, usually I did have an agreed price; 

but if it was some little adjustment, or something of that kind- 

Q. (Interposing.) If it was a little more you would pay him? 

A. Well, if it was a little more; no. If I agreed to a price; no; 
that was the price. 

Mr. Goldstein. That is all. 

Mr. Willey. That is all. 

(The witness thereupon was excused and retired from the witness 
stand.) 

Mr. Goldstein. Mr. Carroll. 

91 Thereupon Ross Xavier Carroll was called as a witness for 
and in behalf of the respondent, and being then and there duly 

sworn by the Deputy Commissioner, assumed the witness stand and, 
upon examination, testified as follows: 

Direct examination by Mr. Goldstein : 

Q. Please state your name and address. Mr. Carroll. 

A. Ross Xaxier Carroll, 4213 Grant Street Northeast. 

Q. Where do you work? 
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A. Goodyear Tire and Rubber Company. 

Q. Did you ever work for Mr. Mockabee ? 

A. Yes. 

Q. When was that? 

A. It has been about three and a half months ago. I worked for 
him about three years. 

Q. Do you know Mr. Fenner? 

A. I do. 

Q. Flow long did you work for Mr. Mockabee ? 

A. About three years. 

Q. Did you ever work for Mr. Fenner? 

A. I did. 

Q. On what jobs? 

A. On jobs fixing things in Mr. Mockabee’s stations. 

Q. Did you ever work for him in any other place? 

92 A. No; I never did. 

Q. Would Mr. Fenner pay you for that? 

A. Yes. One time he never paid me. 

Q. On how many jobs did you work for Mr. Fenner? 

A. Just several. Two, I guess; I don’t remember exactly. 

Q. What were they? 

A. One was putting up flood lights, and the other was doing some 
pump and tank work. 

Q. Was that on your spare time, or were you working: for Mr. 
Mockabee? 

A. Not all the time I wasn’t. 

Q. Sometimes you were? 

A. Sometimes. 

Q. Did you get paid by Mr. Fenner for those particular jobs? 

A. Most of the time; a couple of times I never got paid at all. 

Mr. Goldstein. That is all. 

Cross-examination by Mr. Willey: 

Q. 1: ou say that on some of those jobs you were working for Mr. 
Mockabee and on some you were not. All of the jobs were on Mr. 
Mockabee’s premises; is that right? 

A. Yes. 

Q. Part of the time you were employed by Mr. Mockabee? 

93 A. Yes. 

Q. On some of the jobs you were employed by Mr. Mocka¬ 
bee, and on some by Mr. Fenner? 

A. No; I was employed by Mockabee on all the jobs, but some of 
the jobs I was employed by Fenner at the time I was working for 
Mockabee. 

Q. In other words, you were working on two jobs at one time in 
the same place? 

A. Yes. 

Q. Did both of them pay you ? 

A. Mockabee paid me. 

Q. Mr. Mockabee paid you? 

A. For his work. 

Q. What was his work? 

A. Service station attendant. 
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Q. You said this was on pump and tank work? 

A. Yes. 

Q. Installing flood lights was the work that you did for Fenner? 
A. Fenner. 

Q. While you were working on any one of those particular jobs, 
were you working for Mr. Mockabee at the same time ? 

A. Yes; on some of them I was; sometimes I was working on my 
own time. 

Q. But I am speaking of those times when you were work- 

94 ing for Mr. Fenner on Mr. Mockabee’s time. What was the 
arrangement with Mr. Fenner as to how much you would 

receive? Did Mr. Mockabee know about this? 

A. No. 

Q. Mr. Mockabee did not know about your working for Mr. 
Fenner? 

A. Not all the time. He sent me there, but he wasn’t there when 
I made the arrangements with Fenner. 

Q. Did he ever order you to help Mr. Fenner? 

A. No. 

Q. He never instructed you to help Mr. Fenner? 

A. No. 

Q. What was your arrangement with Mr. Fenner as to how much 
you were to receive? 

A. Well- 

Q. (interposing). In addition to what Mr. Mockabee paid you. 

A. Well, it was never particular—no particular amount; he just 
promised. 

Q. In other words, you were helping Mr. Fenner merely because 
you worked at the same place, and when you were not busy with Mr. 
Mockabee’s work you helped Mr. Fenner a little bit? 

A. Yes; but he asked me to do a job, and I told him I would 

95 come at a certain time in the morning and help him put those 
lights up. 

Q. But when you were working for Mr. Mockabee, is what I mean. 
A. He asked me to do something for him, and he would give me 
something. 

Q. What did he ask you to do for him ? 

A. Well, dig trenches, put in tanks. 

Q. Suppose during that time a customer came in to Mr. Mockabee’s 
station. What would you do? 

A. Stop. 

Q. You would stop on Mr. Fenner’s work and go to Mr. Mock¬ 
abee’s ? 

A. Yes. 

Q. So, you were employed by Mr. Mockabee all that time? 

A. Yes. 

Q. If Mr. Mockabee came in and told you to do something, you 
would do it? 

A. Yes. 

Q. Regardless of what Mr. Fenner said? 

A. Yes. 

Q. Did Mr. Mockabee ever come in to give you any instructions 
during that time? 

A. Not that I can remember. 
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Q. Did you ever hear him give any to Mr. Fenner? 

A. Yes. 

96 Mr. Willey. That is all. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Mr. Goldstein. Mr. Mockabee. 

Thereupon Henry C. Mockabee, the employer herein, was called as 
a witness in his own behalf, and being then and there duly sworn by 
the Deputy Commissioner, assumed the witness stand and, upon 
examination, testified as follows: 

Direct examination by Mr. Goldstein : 

Q. What is your full name, please? 

A. Henry C. Mockabee. 

Q. What is your residence? 

A. 1371 East Capitol. 

Q. What is your business? 

A. Gasoline and oil. 

Q. You have a business at 925 Kenilworth Avenue, Northeast? 

A. I do. 

Q. You have heard Mr. Fenner testify today? 

A. I have. 

Q. Will you tell his Honor when it was you first met Mr. Fen¬ 
ner? 

97 A. It was along in the latter part of 1931, I think, when I 
first met Mr. Fenner. 

Q. When did you start to talk to him about doing work for you 
at any time ? 

A. The first job he did for me, he moved a pump- 

The Deputy Commissioner (interposing). The question was, 
When ? 

By Mr. Goldstein : 

Q. When was it? Fix the time or the year. 

A. That was in the latter part, possibly December—now, wait a 
minute. Yes, I think it was in December—I think it was—of 1932— 
1931. 

Q. Of 1931? 

A. Yes. 

Q. That was to install a pump? 

A. That was to move a pump from No. 25 Florida Avenue North¬ 
east to Anacostia. 

Q. How did you arrive at your contract of employment, if there 
was one? 

A. He charged me ten dollars for the job. 

Q. He completed that job and was paid, was he? 

A. Yes. 

Q. Just generally, how long did that take ? 

A. Practically half a day. 

Q. Did he do any work subsequent to that? Was there 

98 another job? 

A. The next job was that he stored out to his place an air 
compressor and some other parts; I don’t know just what they were 
now—oil containers, and stuff of that kind. 
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Q. When was that? 

A. That was in January or February of 1932. 

Q. When was it that he installed the tanks for you. if you recall ? 
A. I think it was along about March of 1932. 

Q. Where was that? 

A. This was at New Jersey Avenue and M Street. 

Q. How did you arrive at the figure for that work? 

A. This was a whole, entire new job and was given by contract. 

Q. Written contract? 

A. Written contract. 

Q. Do you know what has become of that contract ? 

A. I do not. 

Q. What was the agreed price for that ? 

A. I really couldn't answer that question. 

Q. Approximately? 

A. It was around three or three-fifty. 

Q. You paid him for that job? 

A. Yes, sir. 

Q. When was the next time you needed him ? 

99 A. The next time I needed him was—well, I judge in about 
two or three months, or maybe four or five months after that. 

Q. What was that for? 

A. That was to put in a concrete aisle on New Jersey Avenue. 

Q. How did you arrive at the price for that ? 

A. I think that I just told him to put it in and paid him after it 
was finished. 

Q. How many stations do you have, Mr. Moekabee ? 

A. I have two. 

Q. How many did you have at that time? 

A. I only had the one. 

Q. When did you acquire the other one? 

A. Just two years ago. 

Q. Just trace your relations from that time on. Did you hire him 
from time to time? 

A. Any time I had any tank and pump work or plumbing work 
or anything he could do, I would hire him and tell him to go ahead 
and do it. 

Q. Let us now get down to this particular job on which the ex¬ 
plosion took place. Prior to that time when was the last time he had 
worked for you ? 

A. It was about five months. I had him to put in a flow line 
running from M Street—running from the curb out at the 

100 parking into the tank. 

Q. You had certain work for him on this occasion when 
the explosion took place and prior to that? 

A. Yes. 

Q. What did that consist of, with respect to your gasoline station ? 
A. The work that he had to do respecting the gasoline station was 
onlv to clean this tank out. 

Q. How did you arrive at the figure that he was to be paid for 
that? 

A. It is impossible to arrive at those figures. 
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Q. How would he charge you? 

A. By the hour. ' 

Q. What have you to say about the computing of the time with 
respect to his work ? 

A. Well, whenever anybody goes to work around the place, I want 
to know when lie goes to work, regardless of who it is or what he does. 

Q. How would you know? 

A. I would see him every time he came down and told me. 

Q. What was he paid? 

A. Fifty cents an hour. 

Q. Had he done work of a similar nature before, on which he was 
paid by the hour? 

A. Always, except that first job. 

101 Q. On every subsequent time he got paid by the hour? 

A. That is right; yes, sir. 

Q. How was his time kept, if you know? 

A. As a rule, he kept his own time. I paid him by the time he kept. 

Q. How would you know the time he kept? 

A. I would know what time he would go to work by the boys’ 
letting me know. 

Q. They would let you know what time he came to work? 

A. And when he left. 

Q. Did he have any regular hours for coming to work and quitting? 

A. No. 

Q. They were his own ? 

A. His own hours. 

Q. With respect to this particular job, did you direct him as to 
how to do the work ? 

A. No; I didn’t direct him how to do that, because that was up to 
him to know that. 

Q. How many times had he done similar work? 

A. This was the third time he had cleaned tanks for me—third 
or fourth time. 

Q. Did you ever at any time tell him how to clean the tank? 

A. No. 

102 Q. You know how to clean the tank? 

A. Yes; I know how. 

Q. And he knows how? 

A. Yes; he knows how. 

Q. You knew that he had this business of cleaning and working 
at other places? 

A. Yes. 

Q. How did you know that? 

A. Lots and lots of times I would get calls for him. In other 
words, I gave him permission to use my phone out there for a part 
of his quarters. 

Q. How many calls a week on an average would you say he would 
get at your place? 

A. I couldn’t answer that, because very seldom I ever got a call 
for him personally. 

Q. Who would get them? 

A. The boys that would be in charge. 
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Q. Would he be around there to get calls? Would he drop by 
occasionally ? 

A. He would drop by occasionally, and in case he got a call and 
he didn't come, one of the boys would tell me, and I would go out 
at night to the house and tell him. 

Q. How far was that from your place ? 

A. Well, it would be approximately five miles. 

103 Q. At the particular time he went to work for you on the 
job on which the explosion occurred, do you know where he 

had been working? He said he had been working for F. P. May. 
Did you know that? 

A." I don’t know it personally. I know he was to go to work there, 
and when he got through he was to go out to the beach and do this 
work for me, but in the meantime this kerosene tank sprung a leak 
and got water in it, and it had to be cleaned, and I told him I 
wanted that done as soon as possible. 

Q. Did he go up and look at it ? 

A. No; he didn't go up and look at it at that time. Of course, 
you have to dig out around the manhole to get down into it. 

Q. Did you have anything to do with the direction of that? 

A. No. 

Q. He was to be paid how much for that particular job? 

A. Whatever his time amounted to. 

Q. At how much an hour? 

A. Fifty cents an hour. 

Q. When did you pay him, Mr. Mockabee? 

A. Well, I paid him whenever he asked for any money, to tell 
the tfuth, and lots of times he would come and get money when I 
didn't owe anything. 

Q. Do you mean as advancements? 

104 A. Yes; as advancements. 

Q. Did you ever advance money before the job was com¬ 
pleted ? 

A. Yes. He owes me thirteen dollars now. 

Q. Did he ever get a weekly salary from you at any time? 

A. No, sir. 

Q. Did you ever carry him on the pay roll ? 

A. No. 

Q. How many employees did you have at that time? 

A. At the time of the explosion? 

Q. Yes. 

A. I had ten. 

Q. How were they paid? 

A. Weekly, except one man, and he gets his money every day. 

Q. Is that the man who testified here? 

A. King. 

Q. The rest of them get salaries weekly ? 

A. Yes, weekly. 

Q. Who was paid by the day? 

A. King gets his money daily. 

Q. With respect to the installation of that tank—going away 
back—Mr. Fenner was paid at the completion of that job? 

A. Yes. 
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105 Q. Was he paid at the completion of the rest of the work, 
with the exception of advances you had made ? 

A. Yes. 

Q. Would you keep track of the advances you made? 

A. Why, surely. 

Q. You said you had employed him six months prior to the time 
of this particular explosion. When was the time before that when 
you had him do any work for you? 

A. It has been approximately—let’s see; about ten months. 

Q. About ten months before the six months you had employed him? 

A. Yes. 

Q. Let us take the job that was done six months, we shall say, 
before the explosion. How long: did that job last? 

A. That lasted part of a day and part of a night. 

Q. How long did the job last that ne did ten months prior to that? 

A. I think he fooled around on that job about two days. 

Q. So, in that period of sixteen months prior to this unfortunate 
experience you would say he worked about how many days all told ? 

A. Well, he worked—let’s see. Taking one night out at Kenilworth 
for lights, and then about a week after that he had taken one 

106 night at M Street for lights, so that is about the length of 
time. 

Q. How many do you say that was all together? 

A. He charged me for, 1 think, six or seven hours each job—for 
the light jobs. 

Q. With respect to this particular job that he did, did you tell 
him in what length of time you wanted it done ? 

A. No; I couldn’t do that. I 

Q. Did you tell him how much you would pay him for the particu¬ 
lar job? 

A. No. 

Q. You heard him testify that you would pay him only on Satur¬ 
days. What about that? 

A. I would pay him any time he would come down for his money. 

Q. He had no particular pay day? 

A. No particular pay day. 

Q. With respect to the other men—the other ten employees—do 
they have a particular pay day? 

A. Every one of them has pay day every Saturday with the ex¬ 
ception of one. 

Q. And that is the man who testified ? 

A. Yes. 

Mr. Goldstein. That is all. 

Cross-examination by Mr. Willey: 

107 Q. When you made up the pay roll for the rest of your em¬ 
ployees, you had two stations, and you spent your time between 

the two, did you not ? 

A. Yes. 

Q. Do you make up the pay roll ? 

A. Yes, and I pay each one myself. 

Q. Provided Mr. Fenner had put in three or four days by the time 
Saturday had come around, would you not bring the money up to 
him? 
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A. Wouldn’t I do what? Bring the money up to him? 

Q. Yes. 

A. No, he would come down and get it. 

Q. You did not pay him off at the same time you paid off the other 
employees? 

A. No, I paid him whenever he came in after it. 

Q. You say you always wanted to know when your men came to 
work ? 

A. I do. 

Q. Did you have some way of keeping track of it? 

A. I always have a way of keeping track of it. 

Q. Do you keep track of when they leave ? 

A. Yes”. I keep track when anybody goes to work, how long they 
work. 

Q. You kept track of Mr. Fenner’s time? 

108 A. Fenner’s or anybody else's; it don’t make any difference. 

Q. So, you knew how many hours he had worked? 

A. That is, for the work, yes. 

Q. You say you knew how to clean these tanks? 

A. Yes, I ought to. 

Q. Do you know as much about that as Mr. Fenner does? 

A. I don’t know about that. I know when they are cleaned,whether 
they are cleaned right or not. 

Q. If Mr. Fenner in cleaning this tank had not done it in the way 
you thought right, you would have fired him ? 

A. No, I would have made him stay there until he had got it cleaned 
out right. 

Q. Suppose he refused to do it ? 

A. There is only one way to clean them. 

Q. You say you know when it is done right? 

A. Yes; leaving dirt is the wrong way. 

Q. Suppose he had done that part of the time? 

A. He had never done it. 

Q. You would have fired him; would you not? 

A. No, I don’t know whether I would. I don’t know whether I 
have privilege to fire any man working by himself. 

Q. What would you have done? Allowed him to continue working 
in there ? 

A. I would have got somebody else to clean it out. 

Q. You would have got somebody else ? 

109 A. The same as I have on other fobs, which I have copies of. 
Q. Would you not have dismissed him? 

A. I would have paid him off. 

Q. Was he working for you in Maryland when this tank went bad ? 
A. He was doing a job down there for me. 

Q. At the time the tank became clogged? 

A. Yes. 

Q. You went to his house and asked him to go down and clean out 
the tank instead of going to your house? 

A. Clean the tank, on account of the tank was leaking, because the 
Maryland job could wait, where this tank couldn’t wait. 

Mr. Willey. I think that is all. 
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Examination in chief by the Deputy Commissioner : 

Q. To continue, Mr. Mockabee, he started to work at your direction 
on the tank on Saturday morning, did he? 

A. I told him to come out there and get working on it and get it 
cleaned as fast as he could. 

Q. Do you know when he started ? 

A. He started during Saturday morning. 

Q. You were there when he started? 

A. No. 

110 Q. You were there at some time during that morning? 

A. I got there just about noon—just about the time of the 
explosion. In other words, I got hurt in the explosion. 

Q. Had he not started to do some work before Saturday? 

A. Dug a hole up and found it was surface water there that he 
couldn't get at. 

Q. "When was that? Thursday? 

A. Wednesday or Thursday. 

Q. Were you there then? 

A. No. 

Q. Were you there at any time during Thursday when he was 
working? 

A. Not while he was working; no. 

Q. Did there not come a time on Thursday when he dug a hole 
and found some water in there, and when something was said about 
not doing it any more and about going back to Maryland? 

A. No; I came out there at night, when I went up to settle up, 
and he happened to come there, and there was too much water, and 
I told him to go on down and see if he couldn’t do something down 
there on the cottage. 

Q. So, you told him to stop work on the tank and go back to 
Maryland ? 

111 A. Yes. In other words, there was too much water there. You 
couldn’t do anything there. 

Q. You told him when to come back and start in again? 

A. No. I didn’t tell him when; I told him just as soon as the water 
went down we could go back. 

Q. Didn’t you tell him when the water went down? 

A. No. 

Q. He was working in Maryland? 

A. No. He was working in Maryland, but he would come up and 
come down there, and on Friday evening he said he would be able to 
start on the tank on Saturday morning. 

Q. Were you there Friday evening? 

A. Not on Friday evening. 

Q. Let me understand you correctly. I do not know whether you 
understand me or not, but I do not think I have obtained answers 
to my questions. 

He started to work on Thursday at cleaning the tank? 

A. Yes. 

Q. He worked for a time until some water was discovered in the 
hole ? 

A. Too much water in the hole, yes. 
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Q. Who discovered that? 

A. He did. 

Q. Then what happened? Go on from there. 

A. He had to stop. He did stop, and he told me that there 

112 was too much water—too much surface water; that he would 
have to stop until the water went down. 

I said, “All right. Bill. Without losing any time or breaking up 
any time, go down to Maryland and do that work on this job down 
there.” 

Q. Go ahead from that point and tell me how this work was 
completed. 

A. Well, on Friday—Thursday—Friday afternoon—Friday night 
he came by and saw me and said he thought he would be able to hit 
that tank next morning. 

Q. He came by to see you? 

A. Yes. 

Q. So you were there on Friday night? 

A. Friday night, yes: and he says that he thinks he will be able 
to get that water out and work there Saturday, and I said, “All right; 
get it out as soon as yon can,” because I wanted to put kerosene 
back in. 

Q. You had no insurance for your employees at the time of the 
explosion ? 

A. I couldn’t get any. 

Q. Answer the question. 

A. Not at that time. 

Q. How long prior to that had it been that you had no insurance 
for your employees? 

A. Two years. 

Q. During that period of two years had any of your 

113 employees been injured? 

A. They had. 

Q. Had you made reports to this office ? 

A. No. 

Q. Why not ? 

A. Because I taken care of them myself. 

Q. Did you know that that was contrary to law? 

A. No. 

Q. At the time of the explosion did you make any reports to this 
office? 

A. I did not. 

Q. Why not? 

A. Because I didn’t feel it came under my head—under my business. 
He was no employee of mine. 

Q. Was King an employee of yours? 

A. Yes. 

Q. King was hurt in that explosion ? 

A. He was. 

Q. Why did vou not make a report for him ? 

A. Because t gave him medical attention and paid him a salary. 

Q. You gave Mr. Fenner medical attention? 

A. I paid for the nurses: yes. 

Q. You sent him to the hospital ? 
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A. I carried him there, not sent him. 

114 Q. In other words, you gave him the same attention you 
gave King? 

A. No; because I furnished nurses for Fenner, and I furnished 
doctor and medical care and salary for King. 

Q. You have insurance now? 

A. Yes. 

Q. When did you take out insurance? 

A. I took it the next day after this accident happened. 

Q. You got it the day following the accident? 

A. For a couple of days following the accident happening I couldn’t 
get it. and this office informed me where I could get it. 

Q. You had not inquired before as to where you could get insurance? 
A. Yes, sir. Mr. Collins, I think it is, sent me down a dozen dif¬ 
ferent insurance writers, and because I wouldn’t give them no other 
insurance, they wouldn’t write it. 

Q. Did you notify this office that you were unable to get insurance ? 
A. I did. 

Q. Whom did you notify? 

A. Mr. Collins, I think his name is. 

Q. O’Connor? 

A. O’Connor. 

Q. How did you notify him? By call or letter? 

115 A. By telephone. 

Q. To this office? 

A. In this office, yes; wherever this office is. 

The Deputy Commissioner. That is all. 

Redirect examination by Mr. Goldstein: 

Q. You had insurance with the Liberty Mutual Insurance Com¬ 
pany, I believe; is that right? 

A. Yes. 

Q. They refused to renew it, did they not ? 

A. Yes, sir. 

The Deputy Commissioner. When was that? 

Mr. Goldstein. I am going to give this to you. 

The Deputy Commissioner. That was two years ago ? 

Mr. Goldstein. In 1935, January. 

The Deputy Commissioner. We have cards showing that. 

By Mr. Goldstein: 

Q. After they refused to renew it, did you take it up with this 
office ? 

A. No; I didn’t take it up with this office. Mr. O’Connor called 
me and told me my insurance was out, and I told him what I had 
with them, and I couldn't get anybody to write it, because I wouldn’t 
give them no other insurance. 

Q. How many companies did you go to see all together? 

A. I went to see two, and Mr. O’Connor sent down about 

116 a half a dozen or more of agents. Because I wouldn’t give 
them all the insurance and had no other insurance for them, 

they wouldn’t write the compensation. 

Mr. Goldstein. That is all. 
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Re-cross-examination by Mr. Willey: 

Q. What was the premium on your insurance? 

The Deputy Commissioner. We are not interested in that. 

Mr. Willey. That is all. 

(The witness thereupon was excused and retired from the witness 
stand.) 

Mr. Goldstein. May these two exhibits that have been marked for 
identification be received in evidence, Mr. Commissioner? 

The Deputy Commissioner. The exhibits will be received in 
evidence. 

(Thereupon the documents in question were received in evidence 
and were by the reporter marked. '“Respondent's Exhibit No. T’ and 
“Respondent's Exhibit No. 2.” and are filed in the office of the Deputy 
Commissioner with the other pa|>ers in this case.) 

The Deputy Commissioner. Is that all of your case ? 

Mr. Goldstein. That is all. 

The Deputy Commissioner. The record is concluded. 

(Thereupon the instant hearing was concluded.) 

117 I hereby certify that the foregoing is a complete and accurate 
transcript of the shorthand report of the proceedings had and 
testimony presented at the described hearing made by Francis J. 
Attig, a competent shorthand reporter and a member of my staff. 

H. S. Middlemiss, 

Official Reporter. 


118 Stipulation 

Filed November 5, 1937 

******* 

Plaintiff and defendants in the above-entitled action hereby stipu¬ 
late and agree to consider the transcript of testimony taken before 
Frank A. Cardillo, deputy commissioner, United States Employees’ 
Compensation Commission, on September 21, 1937, in the case of 
William E. Fenner v. H. C. Mockabee, employer, Case No. 8331^3, as 
an exhibit to the bill of complaint filed in the above-entitled action, 
said transcript of testimony to be identified as plaintiff's exhibit B 
and to be read as part of plantiff's bill. 

James A. O'Shea. 

John H. Burnett. 

Alfred Goldstein, 

By: R. M. Browning. 

Attorneys for Plaintiff. 

James A. Willey. 

Attorney for Defendant William E. Fenner. 

Leslie C. Garnett, 

United States Attorney. 

Allen J. Krouse. 

Assistant United States Attorney , 
Attorneys for Defendant Frank A. Cardillo. 
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119 Stipulation 

Filed March 31,1938 

******* 

It is hereby stipulated and agreed by and between counsel for the 
plaintiff and defendants that the original exhibit B annexed to the 
bill of complaint herein may be used as a part of the transcript of 
record on appeal provided that a copy thereof, when printed, shall be 
filed and attached to the said bill of complaint. 

James A. O’Shea, 

John H. Burnett, 

Alfred Goldstein, 

Attorneys for Plaintiff. 

James A. Willey, 

Attorney for defendant William E. Fenner. 
David A. Pine, 

United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney , 
Attorneys for defendant Frank A. Cardillo. 

Motion for temporary injunction 


Filed October 15, 1937 


Now comes the plaintiff, H. C- Mockabee, by his undersigned attor¬ 
neys, James A. O Shea, John H. Burnett, and Alfred Goldstein, and 
moves the Court to grant a temporary injunction against Frank A. 
Cardillo, defendant herein, Deputy Commissioner of the District of 
Columbia Workmen’s Compensation Act, restraining and en- 
120 joining him from doing any and all things, directly or indi¬ 
rectly, to carry into effect the award made by him, based upon 
certain findings of fact on October 5, 1937, which findings of fact 
and award are now entered upon the records of the Workmen’s Com¬ 
pensation Commission for the District of Columbia, and under which 
said award the plaintiff is directed to make certain payments to the 
defendant, William E. Fenner. 

2. To grant a temporary injunction against William E. Fenner 
restraining and enjoining him from enforcing or attempting to enforce 
the aforesaid order of said defendant, Frank A. Cardillo, Deputy 
Commissioner aforesaid. 

3. For the reasons and grounds argued in support of the above 
motion as set forth in the memorandum of points and authorities filed 
with this motion. 

James A. O’Shea, 

John H. Burnett, 

Alfred Goldstein, 
Attorneys for Plaintiff. 
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Marshal's return 

Served a copy of the within motion on (1) Frank A. Cardillo & (2) 
William E. Fenner, by serving Jas. A. Willey, Atty. of Record per¬ 
sonally (1) October 16, 1937, (2) October 20,1937. 

John B. Colpoys. 

U. S. Marshal in and for the Dist. of Columbia. 

( 1 ) 

By Harry C. Allen, 

( 2 ) 

Deputy U. S. Marshal. 

O. 

121 Motion of defendant Cardillo to dismiss bill of complaint for 

injunction 

Filed November 5, 1937 

* * * * * * * 

Now comes the defendant, Frank A. Cardillo, deputy commis¬ 
sioner, United States Employees’ Compensation Commission, by his 
attorneys, and moves this honorable court to dismiss the bill of com¬ 
plaint hied herein for the following reasons: 

1. That the bill of complaint hied herein does not state a cause of 
action and does not entitle plaintiff to any relief in law or equity. 

2. That it appears from the bill of complaint with exhibits, in¬ 
cluding the transcript of the testimony taken before the deputy com¬ 
missioner and made a part thereof by stipulation, that the findings 
of fact and award of the deputy commissioner, as contained in the 
compensation order of October 5, 1937, complained of in the bill and 
annexed thereto as plaintiff's exhibit A, are supported by competent 
evidence, and therefore under the law said findings of fact of the 
deputy commissioner should be regarded by the court as final and 
conclusive. 

3. That it appears from the bill of complaint, including the tran¬ 
script of the testimony made a part thereof, that the defendant, 
William E. Fenner, sustained injuries on Mav 1,1937, which arose out 
of and in the course of his employment by ft. C. Mockabee, an unin¬ 
sured employer; that as a matter of law Fenner was an ‘‘employee” 
of the said Mockabee within the meaning of section 1 of the District 
of Columbia workmen’s compensation Act of May 17, 1928 (D. C. 
Code, Title 19, Chapt. 2); that the said Fenner was not an independ¬ 
ent contractor, nor was he engaged in performing work that was 
casual and not in the usual course of the business of the said Mocka¬ 
bee, as alleged in the bill. 

122 4. That the compensation order complained of is in all re¬ 
spects in accordance with law, as shown by the bill of com¬ 
plaint and the transcript of the testimony made a part thereof. 

5. For such other good and sufficient reasons as may be shown. 

Leslie C. Garnett, 

United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney, 
Attorneys for Defendant Frank A. Cardillo. 
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Motion of defendant Fenner to dismiss bill of complaint for injunction 

Filed November 6, 1937 

******* 

Now comes the defendant, William E. Fenner, by his attorneys 
and moves this Honorable Court to dismiss the Bill of Complaint 
filed herein for the following reasons: 

1. That the bill of complaint filed herein does not state a cause of 
action and does not entitle the plaintiff to any relief in law or in 
equity. 

2. That the claim of William E. Fenner for compensation under 
the District of Columbia Workmen’s Compensation Law is within 
the jurisdiction of the deputy commissioner, and the compensation 
order filed October 5, 1937, awarding compensation to the said Fen¬ 
ner, is supported by competent evidence and is in all respects in 
accordance with law. 

3. That the allegation in paragraph 7 of the bill of complaint that 

the award “was not consistent with, pursuant to, or in accord- 

123 ance with, or under the authority of the aforesaid Act of Con¬ 
gress, or otherwise in accordance with law, and that the said 

defendant, Frank A. Cardillo, had no jurisdiction wherein he might 
properly make his said findings of fact and award”, upon which 
plaintiff relies for the relief sought herein, is a mere conclusion of 
law and is not supported either by facts set forth in the bill of com¬ 
plaint or by the evidence taken before the deputy commissioner, 
which is made a part of the bill by stipulation. 

4. That the findings of fact of the deputy commissioner under the 
District of Columbia Workmen’s Compensation Law, when sup¬ 
ported by competent evidence, are to be regarded as final and con¬ 
clusive, and not subject to judicial review. 

5. For such other good and sufficient reasons as may be shown. 

James A. Willey, 

Arthur H. Schrager, 

Attorneys for defendant William E. Fenner. 

Temporary injunction 
Filed November 19, 1937 

******* 

This cause coming on to be heard at this term of Court, and hav¬ 
ing been duly argued and considered, it is by the Court this 19th 
day of November, A. D. 1937, 

Adjudged, ordered, and decreed that said Frank A. Cardillo, 
Deputy Commissioner, be and he hereby is, until final disposition of 
the above-entitled cause, restrained and enjoined from carrying into 
effect, or attempting to carry into effect, either directly or in- 

124 directly, the findings of fact and award made by him and 
entered into the records of the Workmen’s Compensation 

Commission for the District of Columbia on, to wit, October 5, 1937. 

Daniel W. O’Donoghue, Justice. 


I 
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Order overruling motions to dismiss bill of complaint 
Filed November 19, 1937 

******* 

This cause coming on to be heard upon the separate motions to 
dismiss the bill of complaint filed herein by the defendants, Frank 
A. Cardillo and William E. Fenner, and having been duly argued 
and considered, it is by the Court this 19th day of November, A. D. 
1937, 

Adjudged, ordered, and decreed that the separate motions of the 
defendants, Frank A. Cardillo and William E. Fenner, be, and they 
are hereby separately overruled; with leave to file answers in ten 
days. 

By the Court: 

Daniel W. O’Donoc.hue, Justice. 

Answer of defendant Frank A. Cardillo to bill of complaint for 

injunction 

Filed November 29, 1937 

******* 

Now comes Frank A. Cardillo, deputy commissioner. United States 
Employees' Compensation Commission, in and for the District 
124 of Columbia, and for his answer to the bill of complaint for 
injunction filed herein, says: 

1. Defendant admits the allegations of paragraph numbered 1 of 
the bill. 

2. Defendant admits the allegations of paragraph numbered 2 of 
the bill. 

3. Defendant denies the allegations of paragraph numbered 3 
of the bill, and for further answer avers that the defendant Fenner 
at the time of his injury on May 1, 1937, was the employee of the 
plaintiff. 

4. Defendant admits the allegations of paragraph numbered 4 
of the bill. 

5. Defendant admits the allegations of paragraph numbered 5 
of the bill. 

6. Defendant admits the allegations of paragraph numbered 6 
of the bill, except defendant avers that the correct date of the 
compensation, order referred to therein is October 5, 1937. 

7. Defendant denies the allegations of paragraph numbered 7 
of the bill as stated, and for further answer thereto avers that the 
findings of fact of the deputy commissioner in the compensation 
order October 5, 1937, complained of in the bill, relating to the em¬ 
ployment of the injured employee, William E. Fenner, by H. C. 
Mockabee, an uninsured employer, are, as shown by the transcript of 
the testimony taken at the hearing before the deputy commissioner 
on September 21, 1937, and made a part of plaintiffs bill by stipula¬ 
tion, supported by competent and substantial evidence and should 
therefore be regarded as final and conclusive; that the deputy com¬ 
missioner properly found from the evidence that the relationship of 
employer and employee existed between Fenner and his employer, 
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H. C. Mockabee, at the time the former sustained the injuries 

126 which resulted in his disability; that under the excepting 
clause in section 2 (4) of the Compensation Act of May IT, 

1928 (D. C. Code, Title 19, Chapt. 2), the employment must be both 
casual and not in the usual course of the employer’s business to be 
excluded therefrom; that the deputy commissioner also properly 
found from the evidence that the employment of Fenner was not 
casual and was in the usual course of his employer’s business, and 
that said employment was not therefore excluded from said Act. 

8. Defendant denies the allegations of paragraph numbered 8 of 
the bill. 

Further answering, the defendant Cardillo says: 

1. That the record shows that plaintiff had in his employ for the 
past two years a number of employees, regularly employed, and 
had, prior to the injury to Fenner, failed to comply with the com¬ 
pensation law by securing the payment of compensation to his em¬ 
ployees as required by section 32 of said law; that plaintiff does not 
therefore come into court with clean hands and is not entitled to any 
relief in a court of equity. 

2. That there is in the transcript of testimony taken at the hearing 
before the defendant Cardillo held on September 21, 1937, evidence 
that the defendant Fenner was the employee of the plaintiff; and 
that moreover said employment of said Fenner was not casual and 
was in the usual course of the said employer’s business, and therefore 
the compensation order complained of in the bill of complaint should 
be held to be in accordance with law. 

Now having fully answered the bill of complaint filed herein, the 
defendant Cardillo prays that said bill and its sundry prayers 

127 be forever dismissed with the reasonable costs in his behalf 
incurred. 

Frank A. Cardillo, 

Deputy Commissioner, 

United States Employees ’ Compensation Commission, 
Leslie C. Garnett, 

United, States Attorney , 

Allen J. Krouse, 

Assistant United States Attorney , 

Attorneys for Defendant Cardillo. 

District of Columbia, ss: 

I, Frank A. Cardillo, Deputy Commissioner, United States Em- 

E loyees’ Compensation Commission, on oath depose and say that I 
ave read the foregoing answer bv me subscribed and know the 
contents thereof; that the matters therein stated as upon knowledge 
are true, and those matters stated upon information and belief, I 
believe to be true. 

Frank A. Cardillo, 
Deputy Commissioner. 

Subscribed and sworn to before me this 29th day of November 
1937. 

[seal] 


Theodore J. King, 

Notary Public. 
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128 Answer of defendant William E. Fenner to the bill of com¬ 

plaint for injunction 

Filed December 3,1937 

Now comes; the defendant William E. Fenner, and for his answer 
to the bill of complaint for injunction filed herein, says: 

1. Defendant admits the allegations of paragraph numbered 1 of 
the bill. 

2. Defendant admits the allegations of paragraph numbered 2 of 
the bill. 

3. Defendant denies the allegations of paragraph numbered 3 of 
the bill, and for further answer avers that the defendant Fenner at 
the time of his injury on May 1,1937, was the employee of the plain¬ 
tiff. 

4. Defendant admits the allegations of paragraph numbered 4 of 
the bill. 

5. Defendant admits the allegations of paragraph numbered 5 of 
the bill. 

6. Defendant admits the allegations of paragraph numbered 6 of 
the bill, except defendant avers that the correct date of the compensa¬ 
tion order referred to therein is October 5, 1937. 

7. Defendant denies the allegations of paragraph numbered 7 of 
the bill as stated, and for further answer thereto avers that the find¬ 
ings of fact of the deputy commissioner in the compensation order 
October 5, 1937, complained of in the bill, relating to the employment 
of the injured employee, William E. Fenner, by H. C. Mockabee, an 
uninsured employer, are, as shown by the transcript of the testimony 
taken at the hearing before the deputy commissioner on September 

21, 1937, and made a part of plaintiff’s bill by stipulation, sup- 

129 ported by competent and substantial evidence and should there¬ 
fore be regarded as final and conclusive; that the deputy com¬ 
missioner properly found from the evidence that the relationship of 
employer and employee existed between Fenner and his employer, 
H. C. Mockabee, at the time the former sustained the injuries which 
resulted in his disability; that under the excepting clause in section 
2 (4) of the Compensation Act of May 17, 1928 (D. C. Code, Title 19, 
Chapt. 2), the employment must be both casual and not in the usual 
course of the employer’s business to be excluded therefrom; that the 
deputy commissioner also properly found from the evidence that the 
employment of Fenner was not casual and was in the usual course 
of his employer’s business, and that said employment was not there¬ 
fore excluded from said Act. 

8. Defendant denies the allegations of paragraph numbered 8 of 
the bill. 

Further answering, the defendant Fenner says: 

1. That the record shows that plaintiff had in his employ for the 
past two years a number of employees, regular^ employed, and 
had, prior to the injury to the defendant Fenner, failed to comply 
with the compensation law by securing the payment of compensation 
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to his employees as required by section 32 of said law; that plaintiff 
does not therefore come into court with clean hands and is not en¬ 
titled to any relief in a court of equity. 

2. That there is in the transcript of testimony taken at the hear¬ 
ing before the defendant Cardillo held on September 21, 1937, evi¬ 
dence that the defendant Fenner was the employee of the plaintiff; 
and that moreover said employment of said defendant Fenner was 
not casual and was in the usual course of the said employer’s 

130 business, and therefore the compensation order complained of 
in the bill of complaint should be held to be in accordance 

with law. 

Now having fully answered the bill of complaint filed herein, the 
defendant Fenner prays that said bill and its sundry prayers be 
forever dismissed with the reasonable costs in his behalf incurred. 

William E. Fenner. 

James A. Willey, 

Arthur H. Schrager, 

Attorneys for Plaintiff. 

County of New Castle, 

State of Delaware , ss: 

I, William E. Fenner, on oath depose and say that I have read 
the foregoing answer by me subscribed and know the contents 
thereof; that the matters therein stated as upon knowledge are true, 
and those matters stated upon information and belief, I believe to 
be true. 

William E. Fenner. 

Subscribed and sworn to before me this 2nd day of December 
1937. 

[seal] Chauncey P. Holcomb, 

Notary Public. 

My commission expires Aug. 10th, 1941. 

131 Motion to strike answer filed on behalf of Frank A. Cardillo 

Filed December 3, 1937 

* * * * * * * 

Now comes the plaintiff by his attorneys and moves the Court to 
strike the Answer filed in the above-entitled cause on behalf of the 
defendant, Frank A. Cardillo, for the following among other 
reasons: 

1. The said Answer fails to set forth a defense in law or in fact. 

2. The matter set forth in said Answer as a defense has been 
determined by the Court upon a Motion to Dismiss and for a pre¬ 
liminary restraining order. 

3. The Answer sets forth a question of law that has been deter¬ 
mined by the Court in this cause. 

4. The allegations set forth in the Answer are the same relied 
upon by the plaintiff and which have raised a question of law de¬ 
termined by this Court. 
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5. For other and further reasons apparent on the face of the 
record. 

James A. O’Shea, 

John H. Burnett, 
Alfred Goldstein, 
Attorneys for Plaintiff. 

132 Motion to strike answer filed on behalf of William E. Fenner 

Filed December 3, 1937 

******* 

Now comes the plaintiff by his attorneys and moves the Court to 
strike the Answer filed in the above-entitled cause on behalf of the 
defendant, William E. Fenner, for the following among other 
reasons: 

1. The said Answer fails to set forth a defense in law or in fact. 

2. The matter set forth in said Answer as a defense has been 
determined by the Court upon a Motion to Dismiss and for a pre¬ 
liminary restraining order. 

3. The Answer sets forth a question of law that has been deter¬ 
mined by the Court in this cause. 

4. The allegations set forth in the Answer are the same relied 
upon by the plaintiff and which have raised a question of law de¬ 
termined by this Court. 

5. For other and further reasons apparent on the face of the record. 

James A. O'Shea, 

John H. Burnett, 
Alfred Goldstein, 
Attorneys for Plaintiff. 

Order setting case for hearing on bill and answer 
Filed January 22. 1938 

******* 

This matter coming on to be heard at this term of Court, and with 
the consent of the parties hereto, it is by the Court this 22nd day 
of January. A. D. 1938, 

133 Adjudged, ordered, and decreed that the above-entitled cause 
be set for hearing on bill and answer. 

Jesse C. Adkins, Justice. 

Consented to: 

James A. O’Shea. 

John H. Burnett, 

Alfred Goldstein. 

Attorneys for Plaintiff. 

Allen J. Krouse, Ass't U. S. A tty., 

A tty. for Deft. Cardillo. 

James A. Willey. 

A tty. for Deft. Fenner. 
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Order overruling motions to strike answers 
Filed March 8,1938 

******* 

This cause came on to be heard on the motions of the plaintiff to 
strike the answers filed herein by the defendants, and upon consid¬ 
eration thereof it is by the Court this 8th day of March 1938, 

Ordered that the said motions be, and the same are hereby, 
overruled. 

Jennings Bailey, Justice. 

Final decree 
Filed March 11, 1938 

******* 

This cause coming on to be heard at this term of Court upon bill 
and answer and having been duly argued and considered, it is by 
the Court this 11th day of March, A. D. 1938, 

Adjudged, ordered, and decreed: 

134 1. That the award of compensation in the matter of William 
E. Fenner, claimant, vs. H. C. Mockabee, Case No. 8334-3, en¬ 
tered by Frank A. Cardillo, Deputy Commissioner, on October 5,1937, 
be and the same hereby is set aside and held for naught. 

2. That the temporary injunction heretofore entered in this cause 
against the defendant, Frank A. Cardillo, as Deputy Commissioner, 
restraining and enjoining him from carrying into effect, or attempt¬ 
ing to carry into effect, either directly or indirectly, the findings of 
fact and award made by him and entered in the records of the 
Workmen’s Compensation Commission for the District of Columbia 
on, to wit, the 5th day of October, 1937, be and the same hereby is 
made permanent. 

3. That the defendant, William E. Fenner, be and he hereby is 
permanently restrained and enjoined from attempting to enforce the 
award made to him on, to wit, October 5, 1937, by "said defendant, 
Frank A. Cardillo, as Deputy Commissioner. 

By the Court: 

Jennings Bailey, Justice. 

From the foregoing Final Decree the defendants, Frank A. Car¬ 
dillo and William E. Fenner, note an appeal in open Court to the 
United States Court of Appeals for the District of Columbia this 
11th day of March 1938, which appeal is hereby allowed and the 
amount of the cost bond on appeal as to defendant William E. Fen¬ 
ner is hereby fixed in the penal sum of One Hundred ($100.00) 
Dollars, or cash deposit in lieu of said bond is hereby fixed at Fifty 
($50.00) Dollars, this 11th day of March 1938. 

Jennings Bailey, Justice. 

135 Consented to and O. K. as to form: 

Allen J. Krouse, 

AssH U. S. Atty. for Defendant Cardillo. 

James A. Wtlley, 

Attfy for Def. Fenner. 







04 frank a. cardillo, deputy commr. vs. h. c. mockabee 

Memorandum 

March 19,1938—Bond $100 of Wm. E. Fenner, on appeal, approved 
and filed. 


Assignment of errors 
Filed March 23, 1938 

* * * * * * * 

The defendant Frank A. Cardillo, deputy commissioner. United 
States Employees’ Compensation Commission, in and for the District 
of Columbia,* and the defendant William E. Fenner, having duly 
noted in open court their appeal from the final decree entered in the 
above-entitled cause on March 11, 1938, assign the following errors 
in the record and proceedings in said cause: 

1. The court erred in setting aside and holding for naught the 
compensation order, award of compensation, filed by Frank A. Car¬ 
dillo, deputy commissioner, on October 5,1937, in the case of William 
E. Fenner, case No. 8334-3. 

2. The court erred in making permanent the temporary injunction 
entered in this case, and in restraining and enjoining the deputy com¬ 
missioner from enforcing the said compensation order, award of com¬ 
pensation, filed October 5, 1937. 

3. The court erred in holding in effect that the injury sus¬ 

tained by the defendant William E. Fenner was casual and not 
136 in the usual course of the business of H. C. Mockabee, his 
employer. 

4. The court erred in not affirming the compensation order, award 
of compensation, filed by the defendant Frank A. Cardillo on Octo¬ 
ber 5,1937, in the case before him, No. 8334-3. 

5. The court erred in holding that the claim of William E. Fenner 
for compensation was excluded by the provisions of section 2 (4) 
of the District of Columbia workmen’s compensation law (Act of 
May 17, 1928, D. C. Code, Title 19, Chapt. 2. 45 Stat. 600). 

6. The court erred in holding that the compensation order, award 
of compensation, filed in favor of William E. Fenner on October 5, 
1937, was not in accordance with law. 

David A. Pine, 

United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney , 
Attorneys for Defendant Frank A. Cardillo. 

James A. Willey, 

Attorney for Defendant William E. Fenner. 

Sendee of a copy of the foregoing Assignment of Errors is hereby 
acknowledged this the 23rd day of March 1938. 

John H. Burnett, 

James A. O’Shea, 

Alcred Goldstein, 
Attorneys for Plaintiff. 
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137 Appellants' designation of record 

Filed March 23,1938 

* * * * * * * 

Now come Frank A. Cardillo, deputy commissioner, and 'William 
E. Fenner, appellants in the above-entitled cause, and designate the 
parts of the record which they desire to have included in the transcript, 
said parts being considered sufficient for the determination of tne 
questions raised on appeal, namely: 

1. Bill of complaint for injunction and other relief, filed October 15, 
1937. including the transcript of testimony taken before Frank A. 
Cardillo, deputy commissioner, on September 21, 1937, in case No. 
8334-3. 

2. Stipulation filed November 5, 1937, making transcript of testi¬ 
mony taken before Frank A. Cardillo, deputy commissioner, on Sep¬ 
tember 21,1937, a part of the bill of complaint. 

3. Motion for temporary injunction, filed October 15, 1937. 

4. Motion of defendant Cardillo to dismiss bill of complaint, filed 
November 5, 1937. 

5. Motion of defendant Fenner to dismiss bill of complaint, filed 
November 6, 1937. 

6. Order granting temporary injunction, filed November 19. 1937. 

7. Order overruling separate motions of defendants to dismiss bill 
of complaint, filed November 19. 1937. 

8. Answer of defendant Cardillo to bill of complaint, filed November 
29, 1937. 

9. Answer of defendant Fenner to bill of complaint, filed December 
3, 1937. 

10. Motion of plaintiff to strike answer of defendant 

138 Cardillo, filed December 3, 1937. 

11. Motion of plaintiff to strike answer of defendant Fenner 
to bill of complaint, filed December 3, 1937. 

12. Order setting case for hearing on bill and answer, filed January 
22, 1938. 

13. Order overruling motions to strike defendants’ answers, filed 
March 8, 1938. 

14. Final decree, with notation of appeal, filed March 11, 1938. 

15. Assignment of errors. 

16. This designation. 

David A. Pine, 

United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney , 
Attorneys for Defendant Frank A. Cardillo. 

James A. Willey, 

Attorney for Defendant William B. Fenner. 

A copy of the foregoing Designation of Record is acknowledged this 
the 23rd day of March 1938. 

James A. O’Shea, 

John H. Burnett, 
Alfred Goldstein, 
Attorneys for Plaintiff. 


06 FRANK A. CARDILLO, DEPUTY COMMR. VS. H. C. MOCKABEE 

139 District Court of the United States for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 138, both inclusive, to be a true and correct 
transcript of the record according to directions of counsel herein filed, 
copy of which is made part of this transcript, in cause Xo. 65674 in 
Equity, wherein H. C. Mockahee is Plaintiff and Frank A. Cardillo, 
Deputy Commissioner, District of Columbia Workmen’s Compensa¬ 
tion Act, and William E. Fenner are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
26th day of April 1938. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] Xo. 7172. Cardillo et al., appellants, v. 
Mockahee. United States Court of Appeals for the District of Colum¬ 
bia. Filed May 26, 1938. Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 


No. 7172 

Frank A. Cardillo, Deputy Commissioner, Dis¬ 
trict of Columbia Workmen’s Compensation 
Act, and William E. Fenner, appellants 

v. 

H. C. Mockabee, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANTS 


STATEMENT OF CASE 

This case arises out of a compensation order 
filed on October 5, 1937, by Frank A. Cardillo, 
Deputy Commissioner, District of Columbia Com¬ 
pensation District, United States Employees’ Com¬ 
pensation Commission, in favor of William E. Fen¬ 
ner, who sustained injury on May 1,1937, resulting 
in first, second, and third degree burns, and abra¬ 
sions of the arms-, legs, chest, back, and face, and 
fracture of the left ilium, which arose out of and 

(i) 





2 


in the course of his employment by the appellee, 
H. C. Moekabee, an uninsured employer (R. 4, 5, 
6). The said compensation order was issued by 
the deputy commissioner pursuant to the provisions 
of the compensation law in force in the District of 
Columbia, namely, the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act (U. S. C. A., Title 
33, Chapt. 18, secs. 901, et seq.), as made applicable 
to the District of Columbia by the Act of May 17, 
1928 (D. C. Code, Title 19, Chapt. 2). 

A hearing on Fenner’s claim for compensation 
for disability resulting from said injury was held 
before the deputy commissioner on September 21, 
1937 (R. 6, 7), and based upon the evidence ad¬ 
duced at said hearing the deputy commissioner 
filed the compensation order of October 5, 1937, 
awarding compensation to Fenner for disability 
he suffered as the result of said injury (R. 4). 

On October 15, 1937, the appellee, H. C. Mocka- 
bee, filed a bill of complaint in the lower court 
(E.C. Moekabee v. Frank A. Cardillo, deputy com¬ 
missioner, and William E. Fenner, Equity No. 
65674), seeking to have the court review and per¬ 
manently enjoin the enforcement of said compen¬ 
sation order (R. 1, 2,3). The bill of complaint set 
forth in substance as grounds for the relief prayed 
for therein that at the time Fenner sustained in¬ 
jury “he was not an employee of your plaintiff, 
H. C. Moekabee, and that the status of employer 
and employee or master and servant did not exist 
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and was not in force and effect at that time,” and 
that “the said defendant, Frank A. Cardillo, had 
no jurisdiction wherein he might properly make 
said findings of fact and award” (R. 2, 3). The 
transcript of testimony taken at the hearing be¬ 
fore the deputy commissioner on September 21, 
1937, was, by stipulation of counsel, made a part of 
plaintiff’s bill (R. 54). 

On October 15, 1937, a motion for temporary in¬ 
junction was filed on behalf of the plaintiff, H. C. 
Mockabee (R. 55). On November 5 and Novem¬ 
ber 6, 1937, respectively, defendants Cardillo and 
Fenner filed separate motions to dismiss the bill 
of complaint (R. 56, 57). On November 19, 1937, 
the court entered an order granting the temporary 
injunction (R. 57), and on the same date the court 
entered an order overruling the motions of defend¬ 
ants to dismiss the bill of complaint, with leave to 
defendants to file answers to the bill (R. 58). On 
November 29 and December 3, 1937, respectively, 
defendants Cardillo and Fenner filed separate an¬ 
swers to the bill (R. 58-61). Thereafter, the cause, 
by consent of counsel for the respective parties, 
came on for hearing before Mr. Justice Bailey on 
the bill and answers filed thereto (R. 62), and on 
March 11,1938, the court entered a final decree set¬ 
ting aside said compensation order and perma¬ 
nently enjoining its enforcement (R. 63). It is 
from this decree that the present appeal has been 
taken. 
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QUESTION PRESENTED 

The question in this case is whether the lower 
court erred in entering the final decree of March 
11, 1938, setting aside and permanently enjoining 
enforcement of the compensation order filed Octo¬ 
ber 5, 1937, in favor of William E. Fenner. This 
question may be determined by the Court in re¬ 
solving the question whether at the time of injury, 
William E. Fenner was an employee of H. C. Mock- 
abee or an independent contractor. 

While counsel for appellee in the argument in 
the lower court raised a question as to whether 
Fenner’s employment was casual and not in the 
usual course of his employer’s business, within 
the meaning of the excepting proviso in section 
2 (4) of the Act of May 17, 1928 (45 Stat. 600, 
D. C. Code, Title 19, Chapt. 2), which made the 
Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act applicable to the District of Columbia, 
under certain qualifications, appellee did not raise 
any question with respect thereto in his hill of 
complaint, and even at the hearing before the dep¬ 
uty commissioner appellee merely contended that 
Fenner was an “independent contractor or casual 
employee ” (R. 2). The question therefore whether 
the employment of Fenner was casual and not 
in the usual course of the employer’s business is 
not properly before this Honorable Court. 
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ARGUMENT AND AUTHORITIES 
The Facts Involved 

There appears to be no dispute as to the mate¬ 
rial facts in this case. The deputy commissioner 
found in the compensation order of October 5, 
3937, the facts surrounding the employment and 
injury of William E. Fenner to be in part as 
follows (R. 4, 5) : 

that the employer above named failed to 
comply with the provisions of the said Act 
by securing the payment of compensation 
to his employees as required by Section 32 
of the Act, and therefore is personally liable 
for the payment of compensation; that on 
the said date (May 1, 1937) the claimant 
herein was performing service for the em¬ 
ployer as a tank cleaner at one of the two 
gasoline filling stations owned and operated 
by the said employer; that while engaged 
in cleaning a kerosene tank of accumulated 
mud and water with the aid of a droplight, 
he sustained personal injuries resulting in 
his disability when an explosion occurred 
in the tank causing first, second, and third 
degree burns and abrasions of the arms, legs, 
chest, back, and face, and fracture of the 
left ilium; that written notice of injury was 
not given within thirty days, but that the 
employer had knowledge of the injury and 
has not been prejudiced by the lack of such 
written notice; * * * that the employer 
furnished the claimant with medical treat- 
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ment; that the claimant is a tank and pump 
mechanic by trade; that the first time he 
performed work for the said employer was 
in the year 1931 when he installed a gas sta¬ 
tion ; that he was thereafter frequently sum¬ 
moned by the employer to perform similar 
jobs including the cleaning and repair of 
tanks and pumps; that such cleaning and re¬ 
pair work and other jobs performed by the 
claimant for the employer were regularly 
required for the normal and proper mainte¬ 
nance and operation of the gasoline filling 
station; that the claimant was not paid a 
specified sum for the work performed on 
any job except for the first one which was 
the installation of the gasoline station; that 
he thereafter worked by the hour at the rate 
of fifty cents per hour and was only paid 
for the number of hours worked; that the 
particular job on which the injury occurred 
began April 30, 1937: that for several days 
prior thereto the claimant was working on 
a water pump at the employer’s residence 
in Maryland; that on April 29, 1937, the 
employer instructed him not to go to Mary¬ 
land the following morning, but to report 
to the filling station to clean out the kero¬ 
sene tank which had sprung a leak; that on 
the morning of April 30, 1937, the claimant 
began working on the tank; that after dig¬ 
ging around the manhole, water was dis¬ 
covered in the tank; that the employer there¬ 
upon told the claimant to stop working there 
and to return to the job in Maryland; that 
he thereafter directed the claimant to again 
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report to the gas station on the morning of 
May 1,1937; that in the performance of this 
work the employer provided the claimant 
with an assistant, one of the filling station 
employees; that the said assistant received 
instructions from the employer as to what he 
was to do in connection with the cleaning 
of the tank; that the employer furnished all 
the materials for the job; that the claim¬ 
ant’s time was checked and kept by the em¬ 
ployer and that he was paid fifty cents per 
hour for the number of hours which he 
worked; that he averaged eight hours per 
dav and four hours on Saturdav; that if the 
work had not been properly done the claim¬ 
ant would have been paid off and discharged 
by the employer; that the work performed 
by the claimant was in the usual course of 
the employer’s business and the proper op¬ 
eration of the gas filling station, and that it 
was not casual. 

The bill of complaint filed in the lower court did 
not. attack the findings of fact of the deputy com¬ 
missioner as not being supported by the evidence, 
and it is therefore submitted that said findings of 
fact should be regarded as final and conclusive and 

W 

that the status of the employee should be deter¬ 
mined solely upon the basis of the facts as found 
by the deputy commissioner. Moreover, examina¬ 
tion of' the record of the hearing before the deputy 
commissioner on September 21,1937, shows beyond 
question that said findings of fact are supported by 
competent and substantial evidence. 'Where the 
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findings of fact of the deputy commissioner are 
supported by evidence, as they are in the present 
case, they should be regarded as final and conclu¬ 
sive and not subject to judicial review. Voehl v. 
Indemnity Insurance Company of North America, 
2S8 U. S. 162; Del Vecchio v. Bowers, 296 U. S. 
280; New Amsterdam Casualty Company v. Hoage, 
deputy commissioner, 62 Fed. (2d) 468, certiorari 
denied February 20, 1933, 288 U. S. 608; Hoage, 
deputy commissioner v. Employers’ Liability As¬ 
surance Corp., Ltd., 64 Fed. (2d) 715, certiorari 
denied October 9, 1933, 54 S. C. R. 54; Powell v. 
Hoage, deputy commissioner , 54 Fed. (2d) 766. 

Fenner Not an Independent Contractor 

As set forth in paragraph 6 of the bill of com¬ 
plaint filed in the lower court, at the hearing be¬ 
fore the deputy commissioner “plaintiff's only con¬ 
tention and the only issue was that the said Wil¬ 
liam E. Fenner was not an employee of the said 
H. 0. Mockabee at the time he received his injuries, 
and that said William E. Fenner was an independ¬ 
ent contractor or casual employee” (R. 2). Coun¬ 
sel for appellee conceded at said hearing, however, 
that “ the only point to be determined is whether or 
not the injured was an employee at the tune of 
the injury or was an independent contractor” or 
casual employee (R. 8). In this connection the 
Court's attention is called to the fact that appel¬ 
lee’s contentions in this respect are wholly incon¬ 
sistent in that appellee admitted by his contention 
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that Fenner was a “casual” employee and that he 
was in fact an employee and not an independent 
contractor. Appellee should not be permitted to 
advance inconsistent theories as to the status of the 
claimant. He should not be allowed to “blow hot 
and cold.” But aside from appellee’s apparent in¬ 
consistent position, it is submitted that there is 
under the facts in this case clearly no merit to the 
contention that Fenner was an independent con¬ 
tractor. 

It is quite generally held in compensation cases 
that where one is performing ordinaiy work for 
another, as was Fenner, the presumption is that 
such person is a servant or employee, and the bur¬ 
den is upon the employer who seeks to be relieved 
from liability arising from such employment to 
show that the employee was an independent con¬ 
tractor. Sledge v. Hunt, 157 Tenn. 610, 12 S. W. 
(2d) 529; Employers’ Liability Assurance Corp., 
Ltd. v. Industrial Accident Commission of Cali¬ 
fornia, 267 Pac. 922 (Calif. 1928); Murray’s Case, 
154 Atl. 3 d 2 (Me. 1931). 

Generally the term “independent contractor” 
signifies one who exercises an independent employ¬ 
ment and contracts to do a piece of work accord¬ 
ing to his own methods and without being subject 
to the control of a principal except as to the result 
of the work. Each case must depend on its own 
facts, and ordinarily no one feature of the relation 
is determinative but all must be considered to¬ 
gether. The principal consideration in determin- 
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ing the question is the right to control the manner 
of doing the work. However, it is not the actual 
exercise of control by interfering with the ivork, 
but the right to control which constitutes the princi¬ 
pal test. An additional rule distinguishing an in¬ 
dependent contractor from an employee is the re¬ 
ceipt by the former of a specified sum for the job 
regardless of the time spent upon it. Murray’s 
Case, 154 Atl. 352 (Me. 1931); Manning v. Wood¬ 
land Tobacco Co. et al, 155 Atl. 61 (Conn. 1931) ; 
Mayberry v. Bon Air Chemical Co ., 265 S. W. (2d) 
148 (Tenn. 1930); C. B. Meyer <& Sons Co. v. Grady, 
217 N. W. 408 (Wise. 1928); In re McAllister, 118 
N. E. 326 (Mass. 1918); Mooney v. Weider, 157 
Atl. 23 (Pa. 1931). 

It was held in Van Watermaullcn v. Industrial 
Commission, 174 N. E. 846, 343 Ill. 73, that the 
length of time a worker may be employed is imma¬ 
terial in determining whether he was an employee 
or independent contractor. 

Applying the foregoing rules of law to the in¬ 
stant case, it is clear that William E. Fenner was 
not an independent contractor at the time he sus¬ 
tained injury, but was on the contrary an employee 
of H. C. Mockabee as found by the deputy commis¬ 
sioner. The evidence shows that Fenner was not 
paid a specified sum for the particular job on which 
he was working at the time of injury, but that he 
was paid on the basis of oO cents per hours (R. 10, 
11, 25, 47, 48.) Mockabee had the right to control 
and direct Fenner’s tcork, and if his work had not 
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been properly done Mockabee would have paid him 
off and dischargcd him (R. 31,50,51). Fenner had 
been engaged by Mockabee to perform similar work 
on three or four other occasions and was paid for 
such work on an hourly basis (R. 47). Moreover, 
Mockabee furnished the materials for whatever 
work Fenner was required to do (R. 14, 15). 

It is submitted that the conclusion of the deputy 
commissioner that Fenner was an employee and 
not an independent contractor is supported by the 
evidence and by the weight of authorities: 

In the case of Caca v. Woodruff, 123 N. E. 120 
(Ind. 1919), a carpenter working by the hour and 
paid weekly by a miller to make additions and re¬ 
pairs at a mill under the miller’s supervision, first 
working a few weeks and later returning to do more 
of the work, was held to be an “employee,” within 
the meaning of the Indiana workmen’s compensa¬ 
tion law, and not an independent contractor. 

In Manning v'. Woodland Tobacco Co., 155 Atl. 61 
(Conn. 1931), it is reported that: “One repairing 
a tobacco shed held under evidence employee of 
corporation to which he had turned over his prop¬ 
erty after conference with creditors.” The court 
further held that the fact that said employee {< was 
not given orders as to how he should prepare 
tobacco shed would not necessarily indicate that 
employer had no right to control ivork.” 

In Dunlap v. Paradise Camp, 158 Atl. 265 (Pa. 
1932), it was held that a day laborer employed to 
enlarge and improve a drainage ditch on premises 




and to “fix up property for camp purposes’’ was 
not an independent contractor relieving employer 
of liability for the payment of compensation for 
injuries. 

In Johnson v. Asheville Hosiery Company, 153 
S. E. 591 (N. C. 1930), it was held that an em¬ 
ployee, who was injured while painting the ceiling 
of a hosiery mill, was not an independent contractor 
and hence was not excluded from compensation. 
The employer in that ease, as in the present case, 
furnished the material and told the employee"when 
and where” to perform his work, and the employee 
was paid on an hourly basis. 

The fact that the employee’s name in the present 
case did not appear on the employer’s pay roll is 
immaterial. A case in point is that of In re Mc¬ 
Allister, 118 N. E. 326, where the Supreme Court 
of Massachusetts, in holding that a paper hanger 
for a company was not an independent contractor, 
said: 

It appears that the claimant, a journey¬ 
man paper hanger, was hired by the fore¬ 
man of the company’s wall paper depart¬ 
ment, and whenever such work was required 
by a purchaser the foreman who ‘gave claim¬ 
ant all his orders and instructions’ and ‘ap¬ 
proved his bills,’ directed him to go to the 
purchaser’s residence, and hang the paper. 
But his name did not appear on the com¬ 
pany's pay roll of employees, as he was paid 
by the roll at a varying price, with all ex¬ 
penditures for car fares and paste, and re- 
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ceived weekly by mail a check for the 
amount. The terms and mode of payment, 
however, are not the decisive test. Morgan 
v. Smith, 159 Mass. 570, 584, 35 N. W. 101. 
It is whether the employer retained authority 
to direct and control the work, or had given 
it to the claimant. Forsyth v. Hooper, 11 
Allen, 419, 421, 422. While the claimant 
testified that while at work ‘he was his own 
boss’, his services manifestly formed part 
of the company’s regular business conducted 
by itself, and the placing of the paper by his 
skill and labor inured to its benefit. The 
time and place of labor was not constant, 
but were determined by the employer as re¬ 
quired by the demands of customers.’’ 
(Citing cases.) 

In Tuscaloosa Compress Company v. Hagood, 156 
Sou. 633, 229 Ala. 284, an expert machinist who 
was employed by the hour on a special job to repair 
a compress company’s broken-down compress and, 
at the time of injury, was working on the com¬ 
pany’s premises in cooperation with its superin¬ 
tendent, was held to be an “employee” and not an 
independent contractor. 

In Scott v. Prescott Sanitary Laundry, 47 Pac. 
(2d) 440, 46 Ariz. 138, a mechanic who had often 
been hired to assist a laundry engineer, for which 
he received the prevailing hourly wage for me¬ 
chanics, and who was called by the company’s 
president, reported to him and at his request re¬ 
ported to the company’s engineer, who instructed 
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him to make certain specific adjustments to ma¬ 
chinery and who remained to assist and supervise 
the work, was held to be an employee and not an 
independent contractor and therefore entitled to 
compensation for his injuries. 

In Cole v. N unnick, 244 N. W. 785,123 Nebr. 871, 
a machinist and welder, who was engaged part 
time for a hardware store as his services were 
needed, was held to be an employee and not an in¬ 
dependent contractor and entitled to compensa¬ 
tion for an injury he sustained. 

In Cummings v. Underwood Silk Fabric Com¬ 
pany, 171 N. Y. S. 1046, 184 App. Div. 456, a 
mechanic, engaged by defendant to take down an 
old smoke stack and put up a new one, who used 
his own appliances and furnished needed help, in 
addition to two men assigned by the employer, and 
who had charge of the work and was told to present 
his bill, and whose heirs after his death were paid 
a bill for work by the hour, was held to be an em¬ 
ployee and not an independent contractor under 
the New York workmen’s compensation law. 

Application of the Excepting Proviso in Section 2 (4) 
of the Act of May 17, 1928 

Section 2 (4) of the District of Columbia Work¬ 
men’s Compensation Act of May 17,1928, referred 
to above, provides as follows: 

Sec. 2. This Act shall not apply in respect 
to the injury or death of * * * (4) an 

employee engaged in agriculture, domestic 
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service, or any employment that is casual 
and not in the usual course of the trade, busi¬ 
ness, occupation, or profession of the em¬ 
ployer. 

It is respectfully submitted that the above- 
quoted provision of the Act of May 17,1928, should 
not he applied in the present case for the reason 
that, as stated above, appellee did not properly 
raise any question with respect thereto either before 
the deputy commissioner or in the lower court. 
The sole issue raised by appellee at the hearing on 
September 21,1937, before the deputy commissioner 
was whether at the time of injury Fenner was an 
independent contractor or casual employee (R. 7, 
8), and this fact is conceded by appellee by the 
averments of paragraph 6 of the bill of complaint 
filed in the lower court (R. 2). And it will be seen 
by the averments of paragraph 7 of the bill 
of complaint that appellee’s sole contention before 
the lower court was that “the status of employer 
and employee or master and servant did not exist 
and was not in force and effect” at the time Fenner 
sustained injury (R. 2). 

The defense that the employment is “casual and 
not in the usual course of the” employer’s business 
is an affirmative defense which must be properly 
urged before the deputy commissioner. While ap¬ 
pellee before the deputy commissioner orally stated 
in effect that he claimed Fenner to be a casual em¬ 
ployee, he did not go far enough to complete the 
statutory defense. To complete such defense it is 
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necessary to allege and prove not only casual em¬ 
ployment but that such casual employment was not 
in the usual course of the employer’s business . It 
is clear from the record that no such defense was 
interposed by appellee either before the deputy 
commissioner or before the lower court. It is ele¬ 
mentary that questions, of whatever nature, not 
properly raised in the lower court will not be no¬ 
ticed or determined on appeal, and where the case 
is submitted on a certain question other questions 
cannot be raised in the appellate court. 3 C. J. 689, 
section 580. 

Moreover, it has become firmly established in de¬ 
cisions involving workmen’s compensation cases 
that issues raised in proceedings for judicial re¬ 
view must have been first raised before the board, 
deputy commissioner, or other officer administering 
the compensation law. Issues not so raised before 
the deputy commissioner, etc., will be considered as 
having been waived and will not be heard upon 
judicial review. In this respect the case of South¬ 
ern Shipping Company v. Lawson, deputy com¬ 
missioner, 5 Fed. Supp. 321 (D. C. Fla.), which 
arose under the Longshoremen’s Act and the case 
of Metropolitan Casualty Insurance Company v. 
JRobert J. Hoage, deputy commissioner, 89 Fed. 
(2d) 79S, which arose under the local compensa¬ 
tion law and was decided by this Court February 
8, 1937, appear to be directly in point. 
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In the case of Southern Shipping Co. v. Lawson, 
deputy commissioner, supra, the Court said: 

The beneficiary’s status as wife of the de- 
ceased has been questioned here by amend¬ 
ment to the bill of complaint, but as the 
question was not raised before the deputy 
commissioner, it will be regarded as having 
been waived and will not be considered here. 

In the case of Metropolitan Casualty Insurance 
Co. v. Robert J. Hoage, deputy commissioner, su¬ 
pra, this Honorable Court said: 

In addition to this, their nonliability for 
failure to assent to the compromise is raised 
for the first time in this proceeding. At the 
hearing before the commissioner they were 
represented by counsel. It is likely that if 
the point now raised had been urged at the 
hearing, abundant evidence would have been 
forthcoming showing that the compromise 
of the damage suit was made with the ap¬ 
proval and at the instance of the carrier. 
This in itself is sufficient to justify us in 
invoking the rule that a question of this char¬ 
acter cannot be raised for the first time in 
court. Without more, therefore, we pass 
from this branch of the case to the second 
point, which is the one principally urged. 

The decisions of the courts in the following cases 
are to the same effect: 

Liberty Stevedoring Co. v. Cardillo, 
deputy commissioner, 18 Fed. Supp. 729 
(D. C. N. Y.) ; 
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McPherson v. TIenry Motor Sales Corp .. 
160 S. E. 283 (N. C. 1931) ; 

Baykov v. Cr it tall Casement Window Co., 
239 N. W. 398 (Mich. 1931); 

State Treasurer, ex rel., Cook v. West Side 
Trucking Co., 198 App. Div. 432, affirmed 
233 N. Y. 202. 

Although appellee failed to raise any issue rela¬ 
tive to the application of the excepting proviso in 
section 2 (4) of the Act of May 17, 1928, counsel 
for appellee contended in the argument in the lower 
court that said proviso was applicable, and relied 
upon the decision of this Honorable Court in the 
case of Hoage, deputy commissioner, and Annie 
Lurig v. Hartford Accident <£• Indemnity Co., 63 
W. L. R. 382, 77 F. (2d) 381, decided by this Court 
on March 25, 1935, and the lower court apparently 
decided the case adversely to the defendants on the 
basis of this Court*s opinion in that case. It is re¬ 
spectfully submitted that since the question 
whether Fenner’s employment was casual and not 
in the usual course of his employer’s business was 
not properly raised before the deputy commis¬ 
sioner or before the lower court that court erred 
in applying the decision of this Court in the Lurig 
case, supra. 

Under the circumstances we do not feel that we 
should be required to meet any issue relating to the 
question whether the employment of Fenner was 
casual and not in the usual course of his employer’s 
business. However, without in any manner waiv- 
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ing the defect in appellee’s pleadings in this re¬ 
spect, and in order that our views may be fully 
presented should the court decide adversely our 
contention as to the effect of appellee’s failure to 
raise properly such question, we shall attempt to 
show below that Fenner’s employment was not 
casual, and, going further, that even admitting, 
arguendo, that such employment was casual it was 
not excluded from the purview of the law because 
the work that he was doing was clearly “in the 
usual course of the business” of his employer. An 
employer has the burden of proving two things in 
raising such a defense, namely, (1) that the em¬ 
ployment is casual and (2) that it is not in the usual 
course of the employer’s business. 

To Be Excluded, Employment Must Be Both Casual and 

Not in the Usual Course of the Employer’s Business 

The wording of the excepting proviso in section 
2 (4) of the Compensation Act of May 17, 192S, 
referred to above, is in the conjunctive, said proviso 
excepting from the Act “any employment that is 
casual and not in the usual course of the” employ¬ 
er’s business, occupation, etc. 

The provisions of the Act of May 17, 1928, 
excluding employment that is casual and not in the 
usual course of the trade, business, occupation, or 
profession of the employer, are similar to those in 
the English Workmen’s Compensation Act, and 
such an exclusion will be found in the compensa¬ 
tion laws of most of the States of this country wiui 
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certain variations in the language used. This 
situation was recognized and discussed by the Court 
in the ease of Miller v. Granite County Power Co., 
66 Mont. 368, 213 Pae. 604, as follows: 

The British Workmen’s Compensation 
Act excludes from its operation any work¬ 
man “whose employment is of a casual 
nature and who is otherwise employed than 
for the purposes of the employer’s trade or 
business.” The compensation laws in force 
in this country are modeled after the British 
Act, but in matters of detail they differ from 
it and likewise differ from one another. 
Speaking generally, they fall into five 
groups. States belonging to the first group 
make no exceptions but include all workmen 
engaged in the hazardous employments men¬ 
tioned; states of the second group exclude 
the workman whose employment is casual; 
those of the third group exclude the work¬ 
man employed otherwise than in the usual 
trade, business, profession or occupation of 
the employer; states of the fourth group ex¬ 
clude the workman whose employment is 
casual and not in the zcsual course of the 
employer’s occupation or business; and 
states of the fifth group exclude the work¬ 
man whose employment is either casual or 
not in the usual course of the employer’s 
business. [Italics supplied.] 

See also the case of Western Union Telegraph 
Co. v. Hickman (C. C. A.) 248 Fed. 899, where the 
court calls attention to and discusses the differences 
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in the wording of the various compensation laws. 

The Massachusetts compensation law excludes 
employment that “is but casual or is not in the 
usual course of the trade, business, profession, or 
occupation of the employer.” In the case of 
Gaynor v. Standard Acc. Ins. Co., 217 Mass. 86, 
104 N. E. 339, L. R. A. 1916A, 363, the court in con¬ 
struing this section, said: 

Manifestly its effect is to narrow the scope 
of our act as compared with the English Act. 
No one whose employment is “casual” can 
recover here, while there one whose employ¬ 
ment is “of a casual nature” comes within 
the Act, provided it is also for the purpose 
of the employer's trade or business. 

It is well-established by the overwhelming weight 
of authority that where the wording of the Act is 
in the conjunctive, as in the local Compensation 
Act, the employment must be both casual and not 
in the usual course of the business of the employer 
before it is excluded from the provisions of the law. 
In this connection the Court’s attention is particu¬ 
larly invited to the following statement which is 
quoted from Vol. 1, Schneider’s Workmen’s Com¬ 
pensation Law, 2d Edition, page 242, and the num¬ 
erous authorities cited therein: 

The term “casual employment,” when it 
appears in the act in the conjunctive with 
“usual business of the employer,” is not as 
significant and is not the subject of so much 
contention and varying construction as has 
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arisen over it in those states where casual 
employments are exempt from the compen¬ 
sation act, regardless of whether or not they 
are in the usual course of the employer’s 
trade or business. Under the former type 
of act the important question to determine is 
whether the particidar employment is in the 
course of the employer's business. If it is, 
it is covered by the act and it is immaterial 
whether or not the employynent is casual.” 
[Italic supplied.] 

In this connection see also Gibbons v. United 
Electric Railways Co., 48 R. I. 353, 138 Atl. 175; 
Sgattone- v. Mulholland & Gotwals, Inc., 290 Pa. 
341, 138 Atl. 855; Per sing v. Citizens Traction Co. 
294 Pa. 230, 144 Atl. 97; Walker v. Ind. Acc. 
Comm., 177 Calif. 737,171 Pac. 954, L. R. A. 1918F 
212; Caca v. Woodruff, 70 Ind. A. 93,123 N. E. 120; 
Johnston v. Monasterevan General Store Co., 42 
Ir. L. T. 268, 2 B. W. C. C. 183; Thompson v. Tivist, 
90 Conn. 444 ; 97 Atl. 328. 

In the case of Sgattone v. Mulholland d % Gotwals, 
Inc., where the Act in question excluded employ¬ 
ment that was casual and not in the usual course of 
the business, the Court said: 

In order that this exception may relieve 
from liability, the presence of both elements 
mentioned must be established. 

In the case of Caca v. Woodruff, supra, where 
the statute in question exempted “one whose em¬ 
ployment is both casual and not in the usual course 
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of the trade, business, occupation, or profession of 
the employer,’’ the Court said: 

It is quite clear from our statute a work¬ 
man can recover compensation even though 
his employment is casual, if his employment 
is in the usual course of the employer’s 
business. 

What Constitutes Casual Employment 

Webster defines “casual” as “happening without 
design and unexpectedly, coming without regu¬ 
larity, occasional.” It is defined in a New Jersey 
decision as follows: “The ordinary meaning of the 
word ‘casual’ is something which happens by chance 
and an employment is not casual—that is, arising 
through accident or chance—where one is employed 
to do a particular part of a service recurring some¬ 
what regularly with the fair expectation of its con¬ 
tinuance for a reasonable period.” Sdbella v. 
Brazelerio, 86 N. J. L. 505; 91 Atl. 1032 (N. J. 
1914). 

“Casual employment” means occasional or inci¬ 
dental employment which comes without regu¬ 
larity; and if employment be for a definite time, 
as for one week or month, or if it is for a part of 
one’s time at regular recurring periods it is not 
casual. A girl employed as house girl for several 
years after school hours and for two weeks prior to 
accident, held not a “casual” employee. Pallenck 
v. Donovan, 136 A. 471 (Conn. 1927). 












The New York law does not specifically men¬ 
tion casual employees as excluded from the Act, 
and since compensation is paid to employees en¬ 
gaged in hazardous employments only the New 
York cases afford us no light. 

The character of the employment is to be de¬ 
termined by an analysis of the contract of service 
as distinguished from the English test, the nature 
of the service rendered. In re Gay nor, 217 Mass. 
86 . 

Where the contract was for a fixed rate of wages 
and was to continue so long as the employer had 
any work to be done, the employment was held not 
to be casual. Johnson v. Choate, 119 Ill. 972. 

That employment is not for any specified length 
of time or that injury occurs shortly after em¬ 
ployee begins work, does not make the employment 
casual. Industrial Commission v. Funk, 191 P. 
125 (Colo. 1920). 

Employment of linemen by telephone company 
as extra on company’s temporary enlargement of 
force of linemen because of press of work caused 
by a storm, though for only thirty-day period, held, 
not casual employment. Eddington v. Northwest¬ 
ern Bell Tel Co., 202 N. W. 374 (la. 1925). 

Stone mason engaged by builder to stake off 
ground preparatory to building, held, not engaged 
in casual employment. Compagna v. Ziskind, 135 
A. 124 (Pa. 1926). 

Employment of nurse to attend patient as long 
as he remained in hospital, held, not “casual.” 
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Moody v. Industrial Accident Commission, 269 Pac. 
542 (Cal. App. 1927). 

It is respectfully submitted that since the word¬ 
ing of the excluding provisions of the local Com¬ 
pensation Act are in the conjunctive, even had the 
employment of Fenner been casual (which is not 
the fact as the deputy commissioner so found, and 
clearly not so in view of the nature and tenure of 
his employment and the foregoing authorities), 
since his employment was in the usual course of the 
business of H. C. Mockabee, it was clearly within 
the purview of the Compensation Act. 

Fenner’s Employment in Usual Course of Employer’s 

Business 

H. C. Mockabee, Fenner’s employer, was en¬ 
gaged in operating a gasoline filling station and 
Fenner was injured while repairing or cleaning a 
kerosene tank which was used as a part of the 
equipment of the filling station. He had performed 
similar work for Mockabee on three or four other 
occasions. Such work, which was in the nature of 
repair work, was mexj)ected by the employer and 
was indispensable to the operation of the business. 

A leading case on the question of whether re¬ 
pairs are in the usual course of the business is the 
case of Holmen Creamery Association v. Ind. Com., 
167 Wis. 470, 167 N. W. 808. In that case the 
creamery association owned and maintained a 
building where its business was conducted. One 
AValluin was hired to make repairs to the building 
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consisting of mason work and plastering. He was 
injured on the afternoon of the day he went to 
work. He had previously worked for the creamery 
association off and on, and had built part of the 
building, but had never been steadily employed 
by it. He was always hired specially whenever he 
did repair work for the creamery association, and 
was paid by the hour or day. The contention was 
made that his employment was not in the usual 
course of the business of his employer. In ruling 
that such employment was in the course of the 
business, the Court said: 

The defendant creamery association was 
engaged in the business of conducting a 
creamery. For the proper conduct of such 
a business a building was necessary. It is 
the common experience of mankind that 
buildings need repairs from time to time. 
Indeed it is so common that the income tax 
law allows for the deduction of repairs from 
rentals received, and all business concerns 
of any magnitude provide for a repair ac¬ 
count or a fund to meet such expenses. It 
is in evidence that the claimant here had 
several times repaired this building. The 
making of repairs, therefore, belongs to the 
category of things to be expected and pro¬ 
vided for. True, repairs come at irregular 
intervals, and one cannot accurately foretell 
just when they will be needed. But needed 
they will be in any business that endures for 
any considerable length of time. They are, 
therefore, a part of the employer's business, 
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to be anticipated and met when necessity or 
convenience dictates. Being an essential 
and integral part of every business employ¬ 
ing material things in its prosecution, no 
reason is perceived why one employed to 
make them should not be classed as an em¬ 
ployee of the one for whom they are made. 
They are essential to the successful prosecu¬ 
tion of every business whose implements are 
subject to the corroding touch of time, and 
the usual concomitant thereof. They are 
foreseen, provided for, and made, when 
necessary or convenient. The fact that one 
cannot exactly fortell just when they will 
have to be made is immaterial. [Italics 
supplied.] 

In F. C. Gross and Bros. v. Jnd. Com., 167 Wis. 
612, 167 N. W. 811, where one who had been em¬ 
ployed by a packing company to assist in loading 
fertilizer, and, after finishing that, was put to work 
cleaning up around the premises in connection with 
the building of a new ice box and other repairs, it 
was held that he was engaged in employment that 
was in the usual course of the employer’s business. 
The Court said: 

* * * Repairs about an industrial 
plant, whether such repairs are what might 
be called usual and to be anticipated, or are 
of such a nature that they may occur but 
once in a long industrial life, are none the 
less repairs, and work on such repairs, either 
general or special, is neither casual nor with¬ 
out the usual course of the business of the 
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employer, as we now construe those terms in 
this statute. 

In the case of Caca v. Woodruff, 70 Ind. A. 93, 
123 N. E. 120, the appellant was the owner and op¬ 
erator of a mill, grinding wheat and corn, and 
manufacturing feed stuffs. Certain repairs to the 
building were needed, and he desired to make an 
addition thereto. He employed Woodruff to do 
the work. After most of the work was done, Wood¬ 
ruff was called back to put a tin siding on part of 
the building. After working on this for two days, 
Woodruff accidently fell and fractured his hip. 
It was contended that he was a casual employee, 
and that the employment was not in the usual 
course of the business of the employer. In hold¬ 
ing that the employment was in the usual course 
of the employers business, the Court said: 

The appellant was engaged in the milling 
business, the proper conduct of which re¬ 
quired a building and machinery. Build¬ 
ings and machinery used in such a business 
at times need to have additions and repairs 
made thereto. These additions and repairs 
must be expected and provided for. They 
are necessary in any business such as that 
in which appellant is engaged. The making 
of repairs was a necessary part of his busi¬ 
ness which he was required to anticipate 
when the necessity of his business demanded, 
or his convenience dictated. 


* 


* 


* 


* 
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Work like that which the appellee was 
performing at the time of his injury is usu¬ 
al, and, in our judgment, is within the pur¬ 
view of the Workmen’s Compensation Act. 
* * * * * 

We hold that the appellee was not an in¬ 
dependent contractor, that the work which 
he was doing when injured was in the usual 
course of appellant’s business, and that the 
award of the board should be affirmed. 

In the case of S. II. Kress cC* Company v. hid. 
Com., 38 Arizona 330, 299 Pac. 1034, the appellant 
operated a store. One Colby, a carpenter and cab¬ 
inet maker with a shop of his own, who was in the 
habit of doing repair work for day wages or for a 
fixed sum, had been employed by the appellant a 
number of times to make repairs around its place 
of business. Certain windows in the store were not 
working properly, and the manager called Colby 
and asked him to fix them and put them in working 
order, saying: “Whenever you get time, come over 
and do it.” Nothing was said as to any specific 
price for the work. Colby started to work the next 
day and was injured a few hours later. Two ques-. 
tions were raised, first, was Colby an independent 
contractor; and, second, if not, was the employment 
casual and not in the usual course of the business 
of the employer. The court held that he was not 
an independent contractor, but was an employee; 
and that the employment was in the usual course of 
the business of the employer. In its opinion, the 
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Court quoted extensively from the Hoi men Cream¬ 
ery Association case, supra, and then said: 

It seems to us that the reasoning of the 
Supreme Court of Wisconsin represents the 
later and, in our opinion, better view of the 
law, especially since the Act is remedial in 
character and is to be construed liberally. 
(Citing cases.) We hold, therefore, that the 
repairs which Colby was making at the time 
of his injury were “in the usual course of 
the trade, occupation, or business of the em¬ 
ployer.” [Italics supplied.] 

In the case of Nelson v. Stukey, 89 Mont. 277, 
300 Pae. 287, 78 A. L. R. 483, the plaintiff was em¬ 
ployed as foreman to supervise the work of con¬ 
structing an addition to an apartment house owned 
and operated by the defendant. Defendant, by 
profession, was a dentist; and operated the apart¬ 
ment house on the side, renting the apartments and 
collecting rents. It was contended that the busi¬ 
ness of the employer was the practice of the pro¬ 
fession of dentistry, and that the employment was 
not in the usual course of the trade, business, pro¬ 
fession, or occupation of the employer. The court 
held that an employer may have more than one 
business, and that the employment was in the usual 
course of the business of the employer, in its opin¬ 
ion saying: 

In the case before us the defendant was 
already engaged in the apartment business. 
The building of the addition was simply to 
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enlarge that business. It was, we think, con¬ 
structed in the furtherance of the business 
in which defendant was engaged, and we are 
of the opinion that plaintiff's employment 
was in the usual course of that business 
within the meaning of our Workmen’s Com¬ 
pensation Act. 

In the case of Utah Copper Co. v. Ind. Com. 
(Utah, 193 Pac. 24,13 A. L. R. 1367), one Rushton, 
a farmer, was employed by the copper company to 
assist in making repairs to the banks of a canal. 
The copper company used water from the canal 
in its smelting. It was unusual for the banks of 
the canal to need repairs. In this instance ice had 
formed and water was overflowing the banks. The 
court held that the employment was in the usual 
course of the employer’s business, and not casual. 
In its opinion, the court said: 

Anyone employed in constructing or re¬ 
pairing a ditch or other means of conveying 
water used in the business of the appellant 
is just as definitely employed and engaged 
in the usual occupation or business of the 
employer, as is a machinist engaged in as¬ 
sembling or repairing a machine operated 
in taking ore from the company’s mines. 
The canal in question was under the control 
of the appellant company. True, it was 
owned by another corporation, and was 
utilized to convey water to farmers for irri¬ 
gation and domestic purposes. Appellant 
seems to have been in control of and charged 




with the duty of keeping the canal free from 
obstructions, and seeing to its repair when¬ 
ever neeessarv, so that the same would con- 
vey water to be used by the appellant. It 
must, therefore, in our judgment, necessar¬ 
ily follow that one employed as was the de¬ 
ceased in making repairs on that canal was 
engaged in an employment necessary in con¬ 
ducting the usual business of the company. 

See also: 

Globe Indemnity Co. v. Ind. Acc. Com., 45 
Cal. A. 328, 187 Pac. 452. 

Allen v. American Milling Co ., 209 Ill. 
App. 73. 

Miller & Lux v. Ind. Acc. Com., 32 Cal. 
App. 250, 162 Pac. 651. 

State ex rel. Lundgren v. District Ct., 141 
Minn. 83, 169 N. W. 488. 

Johnston v. Monastcrevan Gen. Store Co., 
42 Ir. L. T. 268, 2 B. W. C. C. 183. 

National Cast Iron Pipe Co. v. Higgen- 
botham, 216 Ala. 129, 112 So. 734. 

If the employment is required by the business 
of the employer, is a reasonable incident thereto, 
or is in furtherance of the business, it is in the 
usual course of the business, even though the need 
for such employment may be infrequent or occa¬ 
sional. 

In the case of Persing v. Citizens' Traction Co., 
294 Pa. 230, 144 Atl. 97, the plaintiff was a me¬ 
chanic employed by one Jeffrey. Due to high 
water, a car of the traction company was stalled 





and the company hired a tractor from Jeffrey to 
haul it in, and Persing drove the tractor. Under 
directions from an employee of the traction com¬ 
pany, Persing proceeded to tow the car. The 
cable broke and the car collided with the tractor, 
injuring Persing. Persing sued the traction com¬ 
pany at law for negligence, and the defense was 
that he was an employee of the defendant and that 
the only recourse he had was under the Compensa¬ 
tion Act. In answer to this it was contended that 
the employment was casual and not in the usual 
course of the employer’s business. The court held 
that the employment was in the usual course of the 
employer’s business, and dismissed the plaintiff’s 
suit. This action was affirmed on appeal, the Court 
saying: 

The fact that the work undertaken is 
merely occasional, and therefore casual, is 
not in itself sufficient to withdraw the case 
from the terms of the legislation referred 
to, if it appears that the service was within 
the usual business of the employer, general 
or temporary. (Citing cases.) 

The regular course of business means an 
ordinary operation which may be required 
to carry out the master’s work. (Citing 
cases.) In the present case, the hauling of 
the trolley car to a place of safety, so as to 
remove an impediment to iraffic, was un¬ 
usual, but cannot be said to be other than 
within the scope of the duties undertaken in 
the operation of the street railway- From 
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the facts presented, the Court below correctly 
found that Per sing was temporarily em¬ 
ployed by the traction company in the car¬ 
rying out of a duty imposed upon it and in 
furtherance of its business, and was to be 
treated as an employee within the meaning 
of the Workmen’s Compensation act. 

In the case of Gibbons v. United Electric Rail¬ 
ways Company, 48 R. I. 353, 138 Atl. 175, Gibbons 
was employed by the railway company to shovel 
snow from its car tracks. While so engaged his 
toes were frost-bitten by reason of his continued 
exposure to the extreme cold and snow, and neces¬ 
sitated the amputation of the terminal phalanges of 
two toes. It was contended that he was not an em¬ 
ployee within the meaning of the Compensation 
Act in that his employment was of a casual nature. 
The Compensation Act excluded ‘‘a person whose 
employment is of a casual nature, and is employed 
otherwise than for the purpose of the employer’s 
trade or business.” The Court held that the em¬ 
ployment was in the employer’s business, and there¬ 
fore within the Act. In its opinion, the Court 
said: 

The employment of the petitioner might 
well be regarded as casual, in that the pe¬ 
riod of its continuance was uncertain, and 
that the employment was occasional; but 
that circumstance is not sufficient to bar the 
petitioner from compensation under the Act, 
unless the employment was also not for the 
pui-pose of the employer’s business. The 
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removal of snow from the respondent’s 
tracks was work necessary to be performed, 
in order that the respondent might carry on 
its business of transportation. 

In the case of Sfjattonc v. MuViolland and Got- 
wals, Inc., 290 Pa. 341, 138 Atl. 855, Sgattone was 
a dynamiter employed by a firm of contractors; and 
the defendant company was engaged in the opening 
of land for building purposes and in the construc¬ 
tion of houses. Defendant company was clearing 
a plot of ground and had laid out a driveway 
thereon. It was necessary to remove a tree stump 
by blasting, and an arrangement was made by the 
defendant company with the firm of contractors for 
the loan of Sgattone to do the blasting. While 
handling the dynamite an explosion occurred and 
Sgattone was killed. The court held that, while 
the employment was probably casual, it was in the 
regular course of the employer’s business, and 
therefore within the provisions of the Compensa¬ 
tion Act, saying: 

When the employment is by chance, with¬ 
out fixed duration of time, it may be said to 
be casual, but even if so, the master is respon¬ 
sible if the work was in the regular course 
of his business, by which is meant during 
the normal operations which constitute it. 
* * * The realty firm was engaged in im¬ 
proving the land for building purposes, and, 
as a part of their business, so that lots could 
be sold and access had to buildings erected, 
it necessarily laid out a street. To make it 
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passable, the ground must be cleared and 
the stumps of trees standing in the roadway 
taken out. This was part of the ordinary 
work essential to the development of the op¬ 
eration in which the employer was engaged. 
The removal of obstacles, so that the prop- 
ertv could be made available, was necessary 
to the successful carrying out of the realtv’s 
firm business of selling and building. 

The Compensation Act is Remedial in Character and 
Should Be Liberally Construed 

This Court has already adopted and taken the 

view that the compensation act is remedial and 

should be liberallv construed. In the case of 

* 

Standard Acc. Ins. Co. v. Hoage, 62 App. I). C. 245, 
66 Fed. (2d) 275, this Court said: 

It has been repeatedly observed that the 
compensation laws are remedial in character, 
seeking to accomplish a humane purpose, 
and that their terms should be liberally con¬ 
strued. In Allen-Garcia Co. v. Industrial 
Commission, 334 Ill. 390, 166 N. E. 78, the 
Supreme Court of Illinois said that the “defi¬ 
nitions of ‘employer’ and ‘employee’ in 
Workmen’s Compensation Act should be 
broadly construed.” In Texas Employers’ 
Insurance Association v. City of Tyler, 283 
S. W. 929, 932, 933, the Court of Civil Ap¬ 
peals of Texas said that: 

“The Workmen’s Compensation Act is re¬ 
garded as a remedial statute, and should be 
liberallv construed. * * * This liberal- 

ity, we think, should not only be indulged in 
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applying the remedies provided for, but in 
determining what legal entities may claim 
the benefit of those remedies.” Moreover, 
it should be observed that the language em¬ 
ployed by Congress in the Act of May 17, 
1928, applying the provisions of the Long¬ 
shoremen’s and Harbor Workers’ Compen¬ 
sation Act to the District of Columbia is 
remarkably broad. * * *. 

Further, the claim of appellant Fenner is aided 
by the presumption set forth in section 20 (a) of 
the Compensation Act. Section 20 (a) provides: 

In any proceeding for the enforcement of 
a claim for compensation under this Act it 
shall be presumed, in the absence of substan¬ 
tial evidence to the contrary— 

(a) That the claim comes within the pro¬ 
visions of this Act. 

A liberal construction of the Compensation Act 
would require a strict or narrow construction of 
the exceptions thereto. To construe broadly the 

exception would be in effect to narrow the scope 
of the Act. 

The Lurig Case 

As previously stated appellee relied in the low T er 
court principally upon the case of Hoage, deputy 
commissioner, and Annie Lurig v. Hartford Acci¬ 
dent & Indemnity Company, 63 W. L. R. 382, 
77 Fed. (2d) 381, decided by this Court on March 
25,1935, although appellee failed to properly raise 
any issue on the question whether Fenner’s em¬ 
ployment was casual and not in the usual course of 
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the employer’s business. In that case this Court 
held that the death of an ornamental iron worker 
from injuries sustained while he was engaged in 
repairing a door in the grill work of the banking 
house of the Munsey Trust Company was both cas¬ 
ual and not in the usual course of the business of 
the employer. The Court said that the ‘ ‘words 
‘usual course’ referred to the normal operations 
constituting the regular business of the employer.” 
It is submitted the Lurig case is distinguish¬ 
able upon the facts from the present case, and at 
the same time it supports appellants’ contention 
in principle. In the present case it was clearly 
established by the evidence that Fenner’s employ¬ 
ment was in the usual or normal course of his 
employer’s business. He was injured while repair¬ 
ing or cleaning a kerosene tank which was used as 
part of the equipment of his gasoline filling station, 
owned and operated by the employer, H. C. Mocka- 
bee. Mockabee apparently sold kerosene in con¬ 
nection with his filling station, as most operators 
of such stations do, and the cleaning of the kerosene 
tank was obviously necessary and indispensable to 
the regular and normal operations of his employ¬ 
er’s business. The decisions cited above clearly 
show that the weight of authority is to the effect 
that such work is regarded as being in the usual 
course of the employer’s business. 

Moreover, in view of the fact that appellee failed 
to raise properly any issue before the deputy com- 
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missioner or in the lower court to the effect that 
Fenner’s employment was casual and not in the 
usual course of his employer’s business, the deci¬ 
sion of this Honorable Court in the Lurig case is 
not applicable. 

Furthermore, in view of the large number of for¬ 
ward looking opinions of this Court liberally con¬ 
struing the local workmen’s compensation law, it 
is not believed that the Court intended that its de¬ 
cision in the Lurig case should apply to every case 
where an employee may be injured while tempo¬ 
rarily engaged in performing work such as making 
repairs, cleaning, etc., in connection with the up¬ 
keep of business establishments. Such a view 
would be reactionary and a step backwards wholly 
inconsistent with the social and economic aims 
underlying the principle of workmen’s compensa¬ 
tion legislation. It is a matter of common knowl¬ 
edge that daily in.the City of Washington hundreds 
of persons are employed by business establishments 
in such work, some of which is highly hazardous. 
It is submitted that if Congress had intended to ex¬ 
clude from compensation benefits this large class 
of employees, language would have been used clear¬ 
ly expressing such intention. The language of the 
excepting provision in section 2 (4) of the Com¬ 
pensation Act indicates that it was intended that 
the employment of such employees should not be 
excluded under the law. Congress was careful to 
use language providing in the excepting clause for 
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the two checks mentioned above. It is submitted, 
therefore, that the opinion of this Court in the 
Lnrig case should not be held controlling in cases 
not clearly within the scope of such opinion. 

As was well said by the Supreme Court of Iowa 
in Eddington v. Northivestern Bell Telephone Co., 
202 N. W. 374 (1925) : 

The clear objective of the Compensation 
Act is to protect the employee against the 
hazards of the employer’s trade or business 
when the relation of employer and employees 
is established, and when the employee is 
subject to the hazards of his employer’s 
trade or business, and suffers injury there¬ 
from while so engaged, in the due course of 
his employment, the excepting proviso of the 
statute ought not to be enlarged by difficult 
or doubtful construction so as to render such 
an injury non-compensable. 

CONCLUSION 

To summarize briefly the foregoing the appel¬ 
lants respectfully contend: 

1. That the findings of fact in the compensation 
order complained of by appellee are supported by 
competent and substantial evidence and should 
therefore be regarded by the court as final and 
conclusive. 

2. That on the facts as found by the deputy com¬ 
missioner and as shown by the record the employee 
was not an independent contractor. 
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3. That under the compensation law the employ¬ 
ment must be both casual and not in the usual 
course of the employer’s business to be excluded 
therefrom, and that the evidence indicates that 
Fenner’s employment was not casual and was in 
the usual course and normal operation of his em¬ 
ployer’s business; that appellee failed to raise any 
question before the deputy commissioner on this 
point, and, therefore, failed to preserve any right 
he may have had to have this Court determine any 
question with respect thereto. 

4. That admitting, arguendo, that Fenner’s em¬ 
ployment was casual, his case is nevertheless com¬ 
pensable for the reason that his work was a part of, 
and in the usual course of, the employer’s business, 
and appellee conceded this fact by failing to raise 
any issue with respect thereto. 

The attention of the Court is also invited to the 
fact that appellee had in his employ a number of 
employees, regularly employed, and prior to the in¬ 
jury to Fenner had failed to comply with the com¬ 
pensation law by securing payment of compensa¬ 
tion to his employees as required by section 32 of 
said law {R. 48,52,53). Appellee did not therefore 
come into court with clean hands and is not entitled 
to equity. 

In view of the foregoing, it is respectfully sub¬ 
mitted that the lower court erred in enjoining the 
enforcement of and in setting aside the compensa- 
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tion order awarding compensation to the appellant 
Fenner, and that the decree of said court should be 
reversed, with cost to appellants. 
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